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Freight railroads account for over
40 percent (by weight) of the
nation's freight on a privately
owned network that was largely
built almost 100 years ago and
includes over 76,000 railroad
bridges and over 800 tunnels As
requested, GAO provides
information on this infrastructure,
addressing (1) the information that
is available on the condition of
railroad bridges and tunnels and on
their contribution to railroad
congestion, (2) the federal role in
overseeing railroad bndge and
tunnel safety, (3) the current uses
of public funds for railroad
infrastructure investments, and (4)
criteria and a framework for
guiding any future federal role in
freight infrastructure investments.
GAO reviewed federal bndge safety
guidelines and reports, conducted
site visits, and interviewed federal,
state, railroad, and other officials.

What GAO Recommends

GAO recommends that DOT (1)
develop a systematic, risk-based
methodology for selecting railroads
for bndge safety surveys and (2)
ensure that its Framework for a
National Freight Policy identifies
national goals, stakeholder roles,
and funding mechanisms and
revenue sources to maximize the
national public benefits of federal
freight infrastructure investments.
DOT agreed with the first
recommendation and said that it
would consider the second
recommendation
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To view the full product, including the scope
and methodology, click on the link above
For more information, contact JayEtta Z
Hecker at (202) 512-2634 or
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What GAO Found
Little information is publicly available on the condition of railroad bridges
and tunnels and on their contribution to congestion because the railroads
consider this information proprietary and share it with the federal
government selectively Major (Class 1) railroads maintain detailed repair
and inspection information, while other (Class n and III) railroads vary, from
keeping detailed records, to lacking basic condition information Despite
their age, bridges and tunnels are not the main cause of congestion, although
some do constrain capacity Because bndge and tunnel work is costly,
railroads typically make other investments to improve mobility first

The federal role in overseeing the safety of railroad bridges and tunnels is
limited because FRA has determined that most railroads are sufficiently
ensuring safe conditions FRA has issued bridge management guidelines,
makes structural observations, and may take enforcement actions to address
structural problems However, FRA bridge specialists use their own, not a
systematic, consistent, nsk-based, methodology to select smaller railroads
for safety surveys and therefore may not target the greatest safety threats

Federal funds are used to meet many different goals, but are not invested
under any comprehensive national freight strategy, nor arc the public
benefits they generate aligned with any such strategy Some state
investments are structured to produce stale and local economic and safety
benefits, and public-private partnerships have facilitated investments
designed to produce public and private benefits.

GAO has identified critical questions that can serve as criteria for
reexaminmg the federal role in freight investments—including railroad
bndge and tunnel investments—and a framework for implementing that role
that includes identifying national goals, clarifying stakeholder roles, and
ensuring thai revenue sources and funding mechanisms achieve maximum
national public benefits The Department of Transportation's draft
Framework for a National Freight Policy takes a step forward, but more is
needed to guide the implementation of a federal role in freight transportation
investments.

FRA Bridge Safety Survey and Double-Stack Train in Modified Tunnel_ _ _
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MtaMlty

United States Government Accountability Office
Washington, DC 20548

August 6,2007

The Honorable James L. Oberstar
Chairman
The Honorable John L. Mica
Ranking Republican Member
Committee on Transportation and Infrastructure
House of Representatives

The Honorable Bonnie G. Thompson
Chairman
Committee on Homeland Security
House of Representatives

The Honorable Elijah E. Cummings
House of Representatives

Freight railroads have been an important part of the U S transportation
network for over 150 years and account for over 40 percent of the ton-
miles' of the intercity freight transported in the United States Much of the
current U S freight railroad network was originally built by private
corporations in the late 1800s and early 1900s and is still privately owned,
including most of the nation's over 76,000 railroad bridges and over 800
railroad tunnels. While many parts of the railroad infrastructure, such as
signals and track, have been replaced and upgraded, bridges and tunnels,
which are the single most expensive railroad infrastructure components,
have not been replaced and are still being used, some long after their
originally predicted useful life In the future, however, with projected
increases in railroad traffic and further aging, these expensive components
may need replacement, presenting funding challenges to private railroads.

This report responds to your request for information on issues related to
bndges and tunnels on the national freight railroad network. Specifically,
this report addresses the following questions:

'A ton-mile is a standard industry measure that represents 1 ton of freight transported 1
mile
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(1) What information is available on the condition of railroad
bridges and tunnels and on the contribution of this infrastructure
to railroad network congestion?

(2) What is the federal role in overseeing railroad bridge and tunnel
safety?

(3) How are public funds currently used for freight railroad
infrastructure capital investments, including those for bridges and
tunnels9

(4) What criteria and framework could be used to guide the future
federal role, if any, in freight-related capital investments, including
those for railroad bndges and tunnels9

Our overall approach to addressing these topics was to (1) review federal
legislation, regulations, and guidance, transportation planning literature;
and forecasts of future freight railroad demand and capacity from private
railroads, public agencies, and industry organizations, (2) interview a wide
variety of representatives; and (3) review pertinent documentation from
railroads of various sizes, federal, regional, state, and local governments;
and industry groups. In particular, we interviewed representatives from six
Class I railroads, two Class II railroads, and nine Class III railroads! At the
federal and state levels, we interviewed officials from six federal agencies
that have some relationship dealing with railroad bndges and tunnels on
the freight railroad network—including officials in the Department of
Transportation's (DOT) Federal Railroad Administration (FRA), which has
primary responsibility for overseeing the safety of the nation's freight
railroad network—as well as officials in nine state DOTs We selected the
railroads and the state and local government agencies for interviews to
include a cross section of characteristics, including geographic diversity,
the presence of noteworthy public-private partnerships betvt een the
railroads and government agencies, and state DOTs that actively
participated in planning or funding railroad infrastructure projects. We
conducted our review from June 2006 through July 2007 in accordance

JFor 2006, the Surface TrniLsjunanon Hoard, a bipartisan, independent adjudiealory agency
administratively housed within DOT rraponMblr for resolving railroad rate issues, has
defined Class I railroads as railroads earning adjusted annual operating revenues of $319 3
million or more Class II railroads arc those earning between $25 5 million <ind S319 3
million, and Class III railroads an1 those earning less than S25 5 million The scope of this
report rovers freight railroads of all classes
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with generally accepted government auditing standards Sec appendix I for
further details about our scope and methodology

in Rripf Little information is publicly available on the condition of railroad bridges
and tunnels, and on their contribution lo congestion, but private freight
railroads collect and maintain this information to varying degrees and use
it to set investment priorities. This information will be increasingly
important to the railroads as the demand for freight transportation grows,
aggravating existing freight railroad congestion problems and further
straining the railroads' infrastructure, which includes aging and expensive
bndges and tunnels Class I freight railroads collect and maintain detailed
information on the condition of their bndges and tunnels—including
inspection reports, condition information, structural ratings, design
drawings, and maintenance and repair histories—and on the extent to
which these structures contribute to network congestion Class II and HI
railroads vary in the amount of information they collect and maintain on
their bndges and tunnels, with some maintaining the same level of detailed
information as the Class I railroads and others lacking the information
needed to produce a complete list of their bndges, having no maintenance
records, and keeping inaccurate or incomplete records of inspection,
according to our review of FRA records. Freight railroads of all classes
view condition and congestion information as proprietary and share it
with the federal government selectively; and the government plays a
limited role in collecting such information because there are no FRA
regulations governing railroad bndges and tunnels Furthermore,
according to FRA's Chief Structural Engineer, the expense of collecting
and maintaining the information may not be justified by the potential
safety benefits. While most bndges and tunnels are not the main cause of
freight railroad congestion, some structures are chokepomts and do
constrain capacity For example, opening a movable bridge operated by a
Class I railroad over the Mississippi River for more than an hour during
peak pcnods can delay that railroad's traffic all the way to the West Coast
Freight railroads use bridge and tunnel condition and network congestion
information, along with other information, to set investment priorities to
generate the greatest private return on their investment According to
several Class I railroad representatives, railroad bndge replacement
typically has a lower rate of return on investment, making it more likely
that railroads would invest in other enhancements before rehabilitation or
replacement of railroad bndges.

The federal role in overseeing railroad bndgc and tunnel safety is limited
because FRA has determined that railroads responsible for bndges and
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tunnels arc sufficiently ensuring those structures' stability Historically,
FRA track personnel have provided bndge and tunnel safety oversight
Under the authority originally granted by the Federal Railroad Safety Act
of 1970, FRA has the authority to enforce railroad safety; and in the 1970s
and early 1980s, FRA had considered issuing bndge safety regulations.
However, FRA determined that railroads were already inspecting bridges
using industry standards. As a result, in 1995 FRA decided to issue
guidelines instead of regulations to guide railroad bndge management
programs, and hired bridge specialists to make observations about bndge
and tunnel conditions under these guidelines. If FRA identifies a structural
concern, it attempts to work cooperatively with the railroad and takes
enforcement action only if there is an immediate concern for safety. Other
federal agencies, including the Department of Homeland Sccunty's (DIIS)
Transportation Security Administration (TSA) and the U S. Coast Guard,
also have limited roles in railroad bndge and tunnel safety related to their
particular missions FRA bridge specialists have conducted safety surveys
of all seven Class I railroads' bndge management programs and assessed
those programs using FRA guidelines These specialists also conduct 25 to
35 safety surveys per year of Class II and III railroads, covering a small
portion of the nation's 549 Class II and III railroads. The specialists use
their own cntena to select these railroads FRA has not established a
systematic, consistent nsk-based methodology for selecting the Class II
and III railroads for bndge safety surveys, and as a result, FRA may not be
targeting those whose bndges or tunnels arc most likely to present safety
risks. We are therefore recommending that FRA implement such a
methodology for selecting Class II and III railroads for bndge safety
surveys. In commenting on a draft of this report, DOT and FRA officials
agreed with the need for a consistent, nsk-based selection methodology;
and FRA officials noted that it had already begun to implement our
recommendation

Public funds may currently be used for a variety of capital investments in
freight railroad infrastructure, including bndges and tunnels, hut federal
investments are typically not targeted to maximize national public
benefits, whereas some state and public-private partnership investments
arc strategically targeted to achieve specific state, local, and private
benefits. Overall, the current federal investment in freight railroad
infrastructure is small compared with the railroads' own investment. For
example, in calendar year 2006. Class I, II, and III railroads invested an
estimated $9 billion in freight railroad infrastructure while the federal
government provided an estimated $263 million during fiscal year 2006 A
number of federal agencies make federal funding available for freight-
related infrastructure projects through different funding mechanisms to
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achieve certain transportation goals. However, the extent to which these
mechanisms have been used for freight railroad infrastructure is generally
limited, and much of the funding has gone for projects that primarily
benefit localities or regions, such as railroad-highway grade crossing
improvements or infrastructure improvements for Class II and III
railroads, rather than projects that would maximize national public
benefits, such as capacity-enhancing improvements to bridges and tunnels
on major freight routes. DOT has taken an important step toward targeting
federal freight-related transportation investments by issuing a draft
Framework for a National Freight Policy* however, the objectives of this
framework are not always clear, and the document does not explicitly
identify criteria for federal investment, opportunities to mccntivize more
private investment, or opportunities to leverage private and other public
funds to add freight transportation capacity At the state level, some states
target investments in freight railroad infrastructure to produce various
state and local benefits. For example, the Kansas DOT administers a loan
program for short line* railroads in the state that haul locally produced
agricultural products. Public-private partnerships have also facilitated
investments designed to produce both public and private benefits.
Although the current federal investment in freight railroad infrastructure is
relatively small, growing congestion—resulting from the aging of the
nation's freight transportation infrastructure and projected increases in
demand for freight transportation—is expected to spur calls for a greater
federal role in freight transportation, especially greater federal funding for
freight-related infrastructure such as expensive railroad bridges and
tunnels that constrain capacity on key freight routes Federal funding is,
however, constrained by the nation's long-term fiscal imbalance, and, as
we have reported, federal funding mechanisms favor truck and marine
transport over railroad transport and distort competition in freight
transportation

In our past work reexamining the federal role in transportation and other
policy areas, we identified a number of critical factors and questions—
involving the relevance and purpose of the federal role, performance
measurement, targeting of benefits, affordabihty, and cost effectiveness—

"DOT. fhimewriSor « National Fmght Jtoficf tDntft), (Washmglori. D C Apr 10.

'According lo (he American Short Line and Regional Railroad Association (.ASLKRA), short
line railroads an* generally Class III railroads thai arc less than .IfiO miles long or provide
switching and/or terminal services

Page B GAO-07-770 Railroad BnclgpH and Tunnels



that could be used as criteria to examine the future federal role in freight-
related transportation investments, including investments in railroad
bridges and tunnels.3 These factors underscore the need for a federal role
that promotes equitable, mode-neutral investments of scarce federal funds
in projects designed to achieve national goals and produce national
benefits While DOT's draft Framework represents an important step
toward determining the federal role in freight transportation, it lacks
several components that we have identified as key to such an approach,
including setting national goals for federal investment in freight-related
infrastructure across all modes, clearly defining federal and other
stakeholder roles; and identifying cost-effective revenue sources and
funding mechanisms that can be applied to maximize the national benefits
of federal investments." Accordingly, we arc recommending That DOT
ensure that its draft Framework includes clear national goals, establishes
roles, and identifies funding mechanisms for federal freight-related
infrastructure investments, including freight railroad investments In
commenting on a draft of this report, DOT officials said they are
considering this recommendation.

Currently, seven Class I railroads own and maintain over 61,000 bndgcs
and over 800 tunnels, and 40 Class II and 509 Class III railroads own and
maintain over 15,000 bndges' According to FRA documents, in 2002, the
U S railroad network contained approximately one bndge for every 1 4
miles of track. Class I railroads operate on approximately 70 percent of the
total route miles in the United States and generate 90 percent of total
railroad revenues Class II and III railroads also play a critical role in the
national freight railroad network, serving as feeders to Class I main lines
According to the American Short Line and Regional Railroad Association

*GAO, 21st Century Challenges Reexaminmg the Base of the Federal Government,
(! \O-0-hUfiSI1 (Washington, D C Fob 1.200!>) and GAO, Intercity Passniqrr Had
Motional Policy and Strategies Needed to Maximize Public Benefits from Federal
Expenditures.i.\AQ4)7-[n(Washington,DC NOT 13.2006).

''C VJ-OT-T; GAO. Intennodal Transportation Potential Strategies Wtntld Rrdrfiw>
Federal Role in Developing Airport Intermottal Capabilities. GAO-DV727 (Washington.
DC July 26. ̂ OOS). pp '26-27, and GAO,.Wartne Transportation F&tvrat Finam.ing and a
Frameworkjor Infrastructure hnvstiHi'nts.i'iM UU-KU) (.Washington, U C Srpl *»,
J002). p 17

'ASLRRA does not maintain a precise count of the number of tunnels on Class U and HI
railroads The association's General Superintendent or Safely and Operating Practices
estimates that there are at least :JO tunnels of or over 100 feet in length on these railroads
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(ASLKRA), Class II and III railroads handle one out of every four carloads
moved on the U.S freight railroad system

Between 1978 :md 2004, railroad traffic on Class I railroads increased
dramatically while the number of railroad track miles decreased, as
evidenced by an increase in the ratio of tram-miles to track-miles (see fig.
1).* In addition, freight volumes increased, as evidenced by a 105 percent
increase in ton-miles per route-mile0 since 1990, from 8 63 million in 1990
to 17 70 million in 2005 (see fig 2). These changes have focused more and
heavier traffic over fewer core lines, thereby increasing both the strain on
and the importance of key badges and tunnels, such as those over the
Mississippi River and underneath Baltimore.

Figure 1: Annual Train-Miles per Track-Mile for Class I Railroads, 1978 to 2004

Train mltos par track mlto

3,500

3,000

500

1978 1980 1982 1984 1986 1988 1990 1992 1994 1996 1998 2000 2002 2004

Yaar
Source Congreiawnal Dudgm Oflic*

A truck-mile is equivalent (o I mile or track, which includes main track, yani tracks, and
sidings A train-mile refers to a train traveling u distance or 1 mile

"A route-mile is the measure of 1 mile of aggregate, roadway, which excludes yard tracks
and sidings, and dors not consider that a mile of roadway may include* parallel tracks
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Figure 2: Class 1 Railroad Annual Ton-Miles per Route-Mile Owned
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Bridges and tunnels on the freight railroad network are aging and are
susceptible to a variety of conditions that may cause wear or deterioration.
Railroad bndges are constructed from umber, steel, masonry or concrete,
or a combination of these materials. According to an FRA bridge survey
completed in 1993, more than half of the nation's railroad bndges were
built before 1920.'° This survey, which FRA's Chief Structural Engineer
told us is largely applicable today, found that 36 percent of railroad
bndges were made of timber, 32 percent of steel, and 20 percent of
masonry, the remaining 12 percent of bndges were not identified by bndge
type Increased weight and traffic can cause fatigue in timber and steel
bndges. Timber bndges arc also susceptible to decay from weather and
insects, and steel bndges near salt water may be susceptible to high rates
of corrosion. Masonry bndges arc more vulnerable to the effects of time
and nature than to the weight of traffic, but reinforced concrete bndges
arc susceptible to the effects of traffic loads. According to FRA, from 1998

inFRA survey rpsulr.s wore reported in DOT, Office of Insixrtor Gt'iioraJ. Audit Report
FRA's Interim htatcmitit «/Ai/(c0 OH llif Wffy m Railrotul Hrulgvs, 'I IMWftM)77
{.Washington. D C Mar 31.1W9)
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through 2006 a total of 22 train accidents, involving one injury and no
fatalities, were attnbuted to bndge structural failures The most recent
fatality resulting from a bndge structural failure occurred in 1957
Likewise, very few major railroad tunnels have been built within the last
50 years, according to FRA's Chief Structural Engineer, although some
have undergone maintenance or capacity expansion in recent years. Some
tunnels are dnven directly through rock, some are lined with bnck or
stone masonry, concrete, or timber, and many tunnels include two or more
types of construction Tunnels do not take stress from train traffic in the
same way that bndges do, but They are susceptible to drainage issues, and
timber-lined tunnels are particularly susceptible to fires. According to
FRA, from 1982 through 2006 there were five reportable tram accidents
whose cause could have been related to the tunnel structure One of these
accidents resulted in two injuries, and none of the accidents resulted in a
fatality.

Many railroad bridges and tunnels were designed to have long useful life-
spans, but were built for use by different types of trains. Until recent years,
stress from locomotives and cars did not exceed the original design loads
for bndges For example, steel bndges built between 1895 and 1916 were
engineered for steam locomotives that inflicted greater stress on bndges
than today's locomotives However, because of their increased weight,
freight cars are approaching the design toad limits of older bndges Railcar
weight standards have increased from 263,000 pounds to 286,000 pounds,
and some cars now weigh as much as 315,000 pounds; however,
approximately 45 percent of Class II and III railroad lines arc not equipped
with track capable of handling 286,000 pound cars, according to ASLRRA.
In addition, freight cars have increased in height as increased mtermodal
freight traffic has led to double-stacking mtermodal containers on railroad
cars. Some bridges and tunnels do not have the. clearance needed to
accommodate these double-stack mtermodal trains.

The majority of the freight railroad network is privately owned, and
federal economic regulation of freight railroads has decreased since the
federal government deregulated the railroad industry in 1980 All seven
Class I railroads are privately owned, and according to ASLRRA.
approximately 95 percent of Class II and III railroads are pnvately owned,
with the rest owned by government entities Private railroads have an
incentive to maintain their infrastructure in order to maintain business
operations, and most railroads pnvately finance their infrastructure
maintenance and improvement projects.
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Railroads invest large amounts in fixed assets such as track, signals,
bridges, and tunnels The Association of American Railroads (AAK)
estimates that in calendar year 2006 Class I railroads alone invested over
$8 billion in "capital commitments," that is, expenditures for capital
projects and operating leases. Compared with other industries, railroads
invest a higher percentage of revenue in their infrastructure For example,
in 2000, the average U S. manufacturer spent 3.7 percent of revenue on
capital spending, while railroads spent 17.8 percent—almost five times as
much, according to an analysis of U S Census data prepared by the
American Association of State Highway and Transportation Officials
(AASHTO) " As railroads lake steps to increase their capacity—by
increasing the size or weight of railroad cars or by adding track—some of
their bridges and tunnels may require alterations. A bridge's configuration
and condition dictates weight restrictions, and most bridges and tunnels
cannot accommodate the additional track, if needed, without replacement
or significant reconstruction Similarly, the dimensions of some bridges
and tunnels restrict railroad car height and width. Because bndges and
tunnels are the most expensive pieces of railroad infrastructure, with
replacement and construction costs ranging from 11 to 550 times as much
per linear foot as regular track, capacity expansion projects involving
bridge and tunnel work require significant capital investment.

While the freight railroad industry is projected to grow substantially with
expected increases in freight traffic, the industry's ability to fund this
projected growth, including making needed capital infrastructure
investments m railroad bndges and tunnels, is largely uncertain For
private companies seeking to maximize returns to stakeholders, railroad
investment poses a substantial risk A railroad contemplating an
infrastructure investment must be confident that the market demand for
that infrastructure will hold up for 30 to 50 years. Furthermore, while
railroads own and maintain their own infrastructure, some other modes of
transportation, such as the trucking and maritime barge industries, use
infrastructure that is owned and maintained by the government, providing
them with a competitive pncc advantage over railroads We have
previously reported that railroad investment is critical to freight mobility
and economic growth, and investments in railroad projects can produce
public benefits, such as (1) reducing highway congestion, (2)
strengthening miermodal connections and the efficiency of the publicly

. Tnnispmtatinti—I nival in Amenra Freight-Sail Hottnm /.HIP
(Washington, DC Jan 16,2003)
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owned transportation system, and (3) enhancing public safely and the
environment '• (Sec the list of related GAO products at the end of t his
report) However, even when the public benefits of freight projects may be
sufficient to warrant public funding, federal funding mechanisms may not
be well tailored to freight projects Whereas freight projects are frequently
intcrmodal, mosl federal funding mechanisms arc focused on one mode. In
addition, freight projects generate private benefits, raising questions about
whether and how to provide public support for them.

Little Information Is
Publicly Available on
Bridge and Tunnel
Conditions and
Congestion, Although
Major Railroads
Collect, Maintain, and
Use This Information
to Prioritize
Investments

Major railroads13 collect and maintain detailed information un the
condition of their bridges and tunnels and on the extent to which these
structures contribute to network congestion, but less is known about how
much information Class II and III railroads collect. Freight railroads
generally consider this information proprietary, citing concerns over
security and liability, and they selectively share bndgc and tunnel
information with the government. Meanwhile, the federal government
plays a limited role in collecting information on railroad bridges and
tunnels because they arc privately owned and maintained. In addition,
FRA has no regulations or standards for railroad bndgcs and tunnels; and,
in FRA's view, the safely benefits that might accrue from collecting and
maintaining information on their condition would not justify the expense.
Various other federal agencies collect some information on railroad
bndgcs and tunnels that pertain to their mission. While most bridges and
tunnels are not the mam cause of freight railroad congestion, some
structures are choke points and do constrain capacity Freight railroads set
maintenance and investment priorities by considering bridge and tunnel
information, together with comparable information on other components
of their network infrastructure, and identify those repairs and
improvements that will improve safety, provide the highest return on
investment, and increase capacity A bridge or tunnel is likely to cost more
to repair—and much more to replace—than other components of railroad
infrastructure networks, such as track or signals. As a result, railroads of
all classes are more likely to invest in other components sooner and to
consider extensive bndge or tunnel repair or replacement as one of their
last investment options

"GAO, High-Risk .Sam An L'jxtalc, G \O-07-1* 10 (Washington. D C Tan 41, li(X)7), pp 1ft.
U»

1 'Mtuur railroads refers to Class I railroads

Page 11 (iAO-07-770 Railroad Bridgm and Tunnels



Railroads Collect and
Maintain Information on
the Condition of Their
Bridges and Tunnels to
Varying Degrees

Class I railroads, which own over 75 percent of U S railroad bndgcs and
over 800 tunnels, maintain detailed information on the condition of their
bndges and tunnels and generally have the resources to invest in a robust
maintenance and inspection regime; however, less is known about the
information Class II and III railroads collect on bndgc and tunnel
conditions, according to FRA's Chief Structural Engineer Officials from
five of six Class I railroads with whom we spoke said they maintain bndge
and tunnel information electronically in databases—including data on
location, age, and other characteristics of the structures, inspection
reports, condition information, maintenance histones, design drawings or
construction documents; and other pertinent information " While Class I
railroad bridge departments vary in size, these departments all have in-
house bndge inspectors, engineers, and inaintcnancc-of-way crews that
conduct inspections, carry out maintenance and repair activities, and may
also design and construct bndges. Class I railroads use in-house bndge
inspectors to conduct inspections at least once a year on all bndgcs and
tunnels to monitor safety and assess current conditions.1' For example,
one Class I railroad we interviewed has over 100 personnel dedicated to
bridge inspections on rhcir network.

According to the limited data we have, Class II and III railroads collect and
maintain less information on their bndges and tunnels, and the reliability
of the data collected may be poor Rased on our discussions with two
Class II and nine Class III railroads, and on the documentation of 43 bndge
safety surveys of Class II and III railroads that FKA completed from
January 2004 through March 2007,'" Class II and III railroads collect less
information on the condition of their bridges and tunnels, generally
contract out bndge and tunnel inspection and repair work, and have less
in-house bndge expertise. For example, 18 of the 43 Class II and III
railroads reviewed by FRA since January 2004 could not produce some
critical documentation related to the safety of their bridges, including past

""Officials with whom we spoke from ihc other Class I railroad said the railroad is
converting its paper inspection materials to an online database

"Some Class I railroads inspect a subset of bndges and tunnels more frequently—based on
condition, structure type, bndge type, age, or traffic In els—such as requiring an inspection
every G months Tor timber tresile bridges and pin-connected slccl bridges, because of their
increased potential for delunoraLion
r'FRA officials told us thai they conduct, on average, about 25 to 35 bndge safety surveys
per >oar of Class II and 111 railroads, but they retained documental ion on only 4J completed
bndgc safety sun pys of Class II and III railroads thai they conducted from January 200-1 to
March L»007
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bridge inspection reports, design documents, or complete bridge
inventories Furthermore, only 16 of 43 Class II and HI railroads, surveyed
by the FRA inspect their bridges at least once a year Also, according to
FRA officials, many Class II and III railroads hick the m-housc bridge
expertise to conduct their own bridge inspections and rely instead on
outside consultants For example, according to the 43 FRA bndgc safety
surveys of Class II and III railroads, 20 of the railroads contracted out
bndge inspections, 7 did not conduct bndge inspections, 4 did not mention
who conducted the railroad's bndgc inspections, 4 conducted inspections
in-house, 1 had an informal inspection arrangement, and 1 was found to
have no bridges. In addition, 8 bndge safety surveys provided to us by FRA
either found inconsistencies between bndgc inspection reports and actual
bridge conditions or found insufficient detail in inspection reports.

One Class III railroad representative with whom we spoke stated that the
true condition of that railroad's bndgcs, all of which were built by
railroads not in existence today, is unknown because the railroad docs not
have design or construction documents, lacks past maintenance and
inspection records, and has never conducted a complete engineering study
to determine its bridges' load-carrying capacity. FRA officials stated that,
based on the limited data they have, they believe that some Class III
railroads do not have the training or experience needed to recognize
critical structural deficiencies or even understand the seventy and urgency
of identified bndge or tunnel defects. However, FRA officials also stated
that some Class II and III railroads have very good bndge management
practices because they use qualified outside consultants to perform safely
and inspection processes

The Federal Government
Does Not Have
Comprehensive Data on
the Nation's Railroad
Bridges and Tunnels

The federal government's efforts to collect data on railroad bridges and
tunnels arc limited in scope, and the data are not updated regularly FRA
collects railroad traffic information and maintains geographic data on U S
freight railroad lines, however, this information does not show the
location of bridges or tunnels on these routes FRA maintains records of
railroad accident and incident reports, some involving bndges and tunnels,
dating back to 1982, but The information collected is limited to accident
descriptions, repair costs, structure locations, and information about the
tram, crew, and track involved in the accidents and docs not show bndge
or tunnel condition, age, structure type, or design documents. In addition,
as part of the Railroad Rehabilitation and Improvement Financing (RRIF)
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loan application process,IT FRA's Office of Railroad Development hires
independent engineering firms to verify the condition of the infrastructure
and the feasibility of proposed infrastructure improvements These
assessments may provide detailed information on specific railroad
infrastructure, including badges and tunnels; however, the data are limited
to the projects submitted in the RRIF loan application process.
Furthermore, while FRA collects and updates data on track defects from
its track inspections, it collects less information on bridges and tunnels,
because the FRA has regulations detailing track standards but only
guidelines for bridges

Although FRA has authority to obtain records related to the safety of
railroad operations, including those involving bridges and tunnels, FRA
officials expressed concern about the agency becoming a repository for
railroad bndge and tunnel data In addition, FRA's Chief Structural
Engineer stated thai the expense of collecting and maintaining a
comprehensive railroad bndge and tunnel inventory could not be justified
from a safety standpoint because railroads already maintain inventories of
their own bridges and tunnels, which FRA officials review

No comprehensive inventory exists on the nation's railroad bndges and
tunnels; however, through unrelated initiatives over the years, FRA has
obtained some information on bndges and tunnels, although, in some
cases, this information has not been updated regularly. For example, in
1993, FRA compiled a list of railroad bndges over navigable waterways
based on data from the U S. Coast Guard. However, the list has not been
regularly updated. Other federal agencies collect some information on
railroad infrastructure as it pertains to their mission, but this information
is not comprehensive or exclusive to railroad structures. This information
is mainly collected by Department of Defense (DOD), DHS, TSA, the Coast
Guard, the Army Corps of Engineers, and the Environmental Protection
Agency and centers on either secunty or construction permitting
functions

1 Hie KKIF program was established by the Transportation Fkjinty Act for (he 31st Century
(TEA-21) and amended by the Safe, Accountable1, Flexible, Efficient Transportation Equity
Ac? A legacy Tor Usore I ndcr Llus pio^Tum. FKA is authorized to provide direct loans and
loan guarantees Cor Ihe acquisition, improvement, or rehabilitation of mlemioddl or
railroad equipment or facilities, including track, rail, bridges, yards and buildingb
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Railroad Bridges and
Tunnels Are Aging but Are
Not Generally the Main
Cause of Freight Railroad
Congestion, Although
Some Are Chokepoints

While railroad bridges and tunnels arc aging, their condition is not the
main cause of freight railroad congestion, however, some critical bridges
and tunnels arc chokcpomts on the freight railroad network " According
to FRA officials and railroad representatives with whom we spoke, many
of these structures are reaching or have exceeded their originally
estimated useful life. For example, an KRA bridge survey completed in
1993 found that more than half of the nation's railroad badges were built
before 1920 and. according to FRA's Chief Structural Engineer, very few
railroad tunnels have been built within the last 50 years As a bndgc ages,
it undergoes natural deterioration, including corrosion, and weather-
related stresses. In addition, fatigue; may occur in some components of
older bndges because of stress resulting from repeated heavy freight train
operations. FRA's Chief Structural Engineer told us that, as bndges and
other components or railroad infrastructure age and their condition
worsens, the railroads may need to increase their investment in inspection,
maintenance, and replacement to keep existing railroad lines serviceable.
One Class I railroad representative said his railroad has a growing
inventory of about 300 to 400 older bridges that arc deteriorating and
therefore need additional inspections and assessments. Quantifying the
future maintenance and replacement needs of the freight railroad network
is difficult, since private railroads do not make information on the
condition of railroad bndges and tunnels pubbcly available because of
concerns over sharing proprietary information and losing competitive
advantage. However, the American Society of Civil Engineers gave railroad
infrastructure a "C-" grade in its 2005 assessment of the nation's
infrastructure, noting that limited capacity on the freight railroad network
has created significant chokcpoints and delays.1"

Although officials at a few railroads with whom we spoke expressed some
concerns about the effect of aging bndges on congestion, they were more
concerned about the effect of increased train traffic on congestion.
Demand for freight railroad capacity has increased over the last decade
with some Class I railroads reaching record traffic levels, especially in
ethanol, coal, and mtcnnodal traffic. The demand for such capacity is
expected to continue increasing For example, the DOT has projected a 55
percent increase in freight railroad traffic from 2000 to 2020. Increased
tram traffic places additional stress on existing infrastructure, especially

'"A chokepomt is a place when* thorp is nvumng congi'stion or iK-lay

'''American Sucie(> ofCi\il Engineers, SfMSRrjmit Catd tarAmmca'K Ittfmstmcture
(Washington, DC -1005)
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railroad bridges, requires capacity expansion investments in rolling stock,
infrastructure, and personnel; and increases congestion on the railroad
network.

Class I railroads consider congestion a networkwidc problem whereas
officials of the Class II and III railroads with whom we spoke said they
generally experience congestion around crossings, yards, ;md interchanges
with Class I railroads Although officials from four of the nine Class II and
III railroads with whom we spoke said they currently experience
congestion on their entire networks, generally, those railroads were more
concerned about upgrading existing infrastructure to handle the heavier
railcars and longer trains being demanded by Class 1 railroads than they
were with increasing rapacity The American Short Line and Regional
Railroad Association estimates that out of the 48,000 miles of track owned
by Class II and III railroads, 20,000 to 25,000 miles need to be upgraded to
handle the heavier railcars that are becoming the industry standard.
ASLRRA estimated These upgrades would cost $7 billion to $11 billion
Officials at seven of the nine Class II and HI railroads with whom we spoke
said the railroads had completed or needed to complete track or bndge
upgrades to accommodate heavier railcars

Several factors contribute to congestion on freight railroad networks,
including grade crossings and passenger trains, both of which can
decrease freight railroad capacity and cause freight train delays. Bridges
or tunnels may also cause network congestion. For example, single-track
bridges and tunnels constrain capacity on double-track lines, as do low
clearances that do not accommodate double-stack mtcrmodal trains,
badges that open for marine traffic,* and other structural characteristics
such as sharp curves and steep grades that require slower train speeds
Doteno rated bndge and tunnel conditions can also contribute to
congestion by requiring reduced tram speeds, closures, and increased time
out of service for maintenance. Where repairs or improvements to bridges
and tunnels may not be financially viable or sufficiently profitable,
railroads may institute slow orders or shut down lines and reroute traffic.
In some cases, especially for Class III railroads, a bndge or tunnel closure
can isolate a shipper and cripple a railroad's entire network.

R Ch 1. Part 117 Railroad bridges over navigable waterways are required by Ian
to open for nianno traffic
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Although FRA officials estimated that 10 percent or less of freight railroad
congestion is attributable to capacity constraints caused by railroad
bndges and tunnels, railroad officials whom we spoke with identified
some key bndges and tunnels as chokepomts on their networks For
example, one chokepomt is a moveablc bndge that is one of only a few
bndges across the Mississippi River owned by a Class I railroad.
According to railroad officials, dunng peak periods, the bndgc must open
up to 15 times per day for nvor traffic while accommodating between 65
and 70 trains per day. Each opening for nver traffic generally takes an
average of 25 to 30 minutes, although the bndgc is sometimes open for
more than an hour, causing tram delays as far as the West Coast. In
addition, this bndge is closed for routine maintenance for over an hour
several times a week Another chokepomt is the 1.7 mile Howard Street
Tunnel (see fig 3), constructed in 1895 under downtown Baltimore,
Maryland, which is the largest and most expensive obstacle to transporting
double-stack railcars from Baltimore to Chicago The tunnel regularly
causes passenger and freight train delays in the Baltimore area and beyond
because it is a single-track tunnel with insufficient clearance for double-
stack railcars on a double-track main line Grades in and curves near the
Howard Street tunnel also contribute to congestion, constraining freight
traffic to 25 miles per hour through the tunnel In addition, dunng a fire in
the tunnel in 2001, freight traffic was rerouted, resulting in 18- to 36-hour
delays
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Figure 3: Howard Street Tunnel (Baltimore, Maryland) West entrance (left) and East entrance

SnrctGAO

Railroads Use Condition
and Congestion
Information with Other
Information to Prioritize
Investment, Including
Projects Designed to
Address Deterioration and
Congestion

Freight railroad officials with whom we spoke consider information on
bndge and tunnel conditions and congestion, along with information on
demand, cost, and other factors, to set infrastructure maintenance and
investment priorities. According to all of the Class I railroad officials with
whom we spoke, maintaining or increasing safety is one of their highest
investment priorities, along with return on investment. Hence, most Class I
railroad officials with whom we spoke said the railroads consider
immediate safety concerns first, ongoing maintenance and asset
replacement next, and capacity expansion last when prioritizing bndgc
and tunnel projects.

Bndge and tunnel rehabilitation or replacement is expensive, and the costs
arc highly variable, depending on the complexity of the structure's design,
the length and location of ihe structure, the construction materials, and
the type of replacement structure. The cost of replacing a bndge can range
from $600,000 for a small timber trestle bndge on a lightly trafficked Class
III railroad line to $100 million to replace a large steel bndge with a 2,500-
foot moveablc span located on a Class I railroad's, main line. See appendix
II for more examples of railroad bndgc and tunnel costs. Because
replacement costs are high, railroads prefer to use asset extension
programs and replace components rather than replacing entire structures
to address detenoration and extend the useful life of their bndgcs and
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tunnels. Often, an individual component of a bridge may deteriorate faster
than other components, therefore, replacing the component could
significantly extend the life of the enure bndgc

Bridge and tunnel replacement is typically one of the last options railroads
choose to address infrastructure deterioration and mitigate congestion
Railroads typically try to improve their processes before enhancing
infrastructure to mitigate congestion. Process improvements and other
strategies generally cost less and are more cost effective than
infrastructure enhancements Class I railroads have used a number of
process improvements to mitigate congestion, including updating their
operating plans to reflect changes in business volume and traffic mix,
increasing train lengths and the number of fully loaded cars per train,
double-stacking trains, decreasing car cycle tunes, increasing service,
hiring more train crews, and using pricing strategies to shape demand

When process improvements can no longer reduce congestion, railroads
use infrastructure enhancements to expand the capacity of their networks.
Infrastructure enhancements include adding sidings or track, expanding
yards and terminals, upgrading signal systems, and rehabilitating or
replacing bndges and tunnels. Per linear foot, bndge and tunnel
replacement costs more than other infrastructure improvements, as shown
in figure 4. Moreover, according to several Class I railroad representatives
with whom we spoke, bndge replacement typically has a lower return on
investment than other infrastructure improvements. Consequently,
railroads invest in other enhancements before rehabilitating or replacing
bridges
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Figure 4: Range of Railroad Infrastructure Improvement Costs (Dollars in thousands per linear foot)
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"Generally timber bndgos are not being replaced with another timber bndge. but rather they are being
replaced by either culverts or bndgos with concrete and steel components The low-end example
represents a limber bndgo replaced by a culvert and the high-end example represents a timber bndge
replaced by a stool and concrete structure

While bndge and tunnel work is expensive for all freight railroads,
railroads vary in their ability to make these investments Class I railroads
generally have more resources than Class II and HI railroads to invest in
bndge and tunnel inspection, maintenance, rehabilitation, and
replacement According to AAR, in 2006, the seven Class I railroads spent
an average of $1 2 billion each for capital investments, while all the Class
II and III railroads surveyed by ASLRRA spent an average of over $795,000
each in 2004 Class II and, to a greater extent. Class III railroads face
challenges in funding bndge and tunnel rehabilitation or replacement
efforts because they may have limited funds, lack in-house bndge and
tunnel expertise, and own bridges and tunnels purchased from Class I
railroads on lines that those railroads had disinvcsted in When repairs or
improvements to bndges or tunnels are not financially feasible for Class II
or III railroads, the railroads may instead modify their operations — by, for
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example, reducing train speeds over bridges or in tunnels. According to
ASLRRA, some railroads may even stop operating on routes when bridge
or tunnel repairs are both unavoidable and unaffordablc. As a result,
according to FRA officials, fewer scnous problems are found on bridges
and in tunnels owned by Class I railroads than on bridges or in tunnels
owned by smaller railroads Nonetheless, in response to several accidents
caused by bndge failures, near accidents involving bridges, and results
from its bndge safety surveys, FRA is developing a forma] rail safety
advisory on railroad bndges, to be released m late 2007, that will urge all
railroads to increase their attention on bndge safety and bndge
management programs.

The Federal Role in
Overseeing Railroad
Bridge and Tunnel
Safety Is Limited

Freight railroads are responsible for the structural safety of their bndges
and tunnels; moreover, the federal government does not regulate railroad
bndge and tunnel inspection requirements or conditions. In 1995, after
determining That railroads were already inspecting bndges according to
detailed industry standards, KRA decided to issue advisory guidelines for
railroad bndge management instead of regulations. Because FRA has
general authority over railroad infrastructure safety, it may make
observations of and assess bndge and tunnel conditions, but it does not
routinely inspect these structures to monitor their condition FRA bndge
specialists may make observations while investigating complaints,
following up on track inspectors' concerns, and conducting bndge safety
surveys If an FRA bndge specialist determines that there is a safety
problem, FRA attempts to work cooperatively with the railroad to correct
the problem rather than shut down the railroad's operations FRA has
taken enforcement action to protect public safety when (here is a
documented problem of immediate concern over a structure's stability
Other federal agencies also have limited roles in railroad bndge and tunnel
safety. FRA's bndge safety oversight has evolved; however, bndge
specialists individually apply different criteria in their selection of
railroads for bndge safety surveys FRA has not established a systematic,
consistent nsk-based approach to selecting Class II and [II railroads for
bndge safety surveys AS a result, FRA may not be selecting the railroads
whose bndges or tunnels arc most likely to present safety issues.
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Federal Railroad Bridge
and Tunnel Safety Efforts
Are Limited Because FRA
Has Determined That
Railroads Are Sufficiently
Ensuring Structural
Stability

Historically, the federal role in railroad bridge and tunnel safety has been
narrow The federal government does not routinely inspect railroad
bridges or tunnels and docs not regulate their condition After a highway
bndge collapsed in 1967, Congress debated instituting bndge inspection
standards that would apply to railroad bridges, but railroads were already
inspecting their badges according to their established industry standards.
In 1968, Congress required national inspection standards for highway
bridges; however, current law does not regulate railroad bndge conditions
or establish inspection standards. Under the authority originally granted to
it by the Railroad Safety Act of 197021 to issue safety regulations as
necessary, from 1975 to 1981 FRA considered establishing bndge safety
regulations based on industry standards created by the American Railway
Engineering and Maintenance of Way Association However, according to
FRA, these standards are actually recommendations for a thorough bridge
management program, including very detailed specifications for particular
types of bridges, rather than minimum inspection standards In light of the
industry's detailed safety standards and the low frequency of accidents
caused by structural conditions on bndges or in tunnels, FRA determined
that regulating bndge or tunnel structural conditions or requiring
inspections would nor be cost-effective to FRA when considering the cost
of implementation and enforcement Additionally, while establishing
minimum standards might improve some railroads' structural management
policies and procedures, it could also influence some railroads to reduce
the frequency or effectiveness of their inspections

FRA observes and assesses bndge and tunnel conditions, but does not
inspect these structures to regulate their condition Although FRA does
not regulate bndge and runnel conditions, it does regulate track
conditions, and it uses track inspectors, as well as bndge specialists, to
identify potential bndge and tunnel safety issues Historically, FRA track
personnel have overseen bridge and tunnel safety ~ Under the authority
originally granted by the Federal Railroad Safety Act of 1970, an FRA track
inspector may take action to address a structural concern identified on a
bndge or in a tunnel, such as a visible crack in a steel beam, to ensure the

-'The Kcdvral Kailm.ul Safety Aul of li'70 has Ixvn codified at -KM S C Chapter 201
\pphcablc civil and criminal penalties arc found ai 19 U S C Chapter 213

^Fnortn IS'81. regional trark engineers oversaw bridges and lunncls, Imiby 1982 FKA had
reclassifled these employees as saTel> specialists Engineering qualifications are not
required for this revised role, and incoming safety specialists sometimes larked the bndge
and tunnel knowledge of the previous regional track engineers
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safety of the public and railroad employees. Additionally, in 1092, FRA's
Office of Safety established the position of Bridge Engineer (currently
filled by FRA's Chief Structural Engineer) to assist track personnel in
identifying and resolving issues of bridge structural integnty and to
oversee standards regulating the safety of railroad badge workers * After
completing a bridge survey in 1993, FRA concluded that most railroads
were inspecting bndgcs to a higher standard than would be required by
any FRA-issued minimum standards, which prompted FRA to issue
guidelines for bndge management rather than regulations In 1995, FRA
began implementing these guidelines as part of its Bndge Safety Assurance
Program FRA has hired five full-time bndge specialists since 2000 to
implement this program/ These specialists provide expertise to track
personnel and work with them to relieve some of the track personnel's
inspection workload related to railroad structures as well as carry out
other activities to promote bridge safety. Besides the Chief Structural
Engineer, the program now includes one bndge specialist at FRA
headquarters26 and four bndge specialists in the field Each Held bndge
specialist is responsible for all of the passenger and freight railroad
infrastructure in two FRA regions and one or two Class I railroads (whose
infrastructure usually spans multiple FRA regions) In addition to
addressing bndge structural concerns, FRA bndge specialists address
tunnel structural concerns However, FRA's involvement in runnels is not
as extensive as its involvement in bridges, since bridges are more affected
by stress from trains moving over them than tunnels are from trains
moving through them •* In addition, there are many more railroad bridges
in the United States than there are tunnels

R t)§2ll 101-1114 117 Rndgp worker safety regulations include provisions such as
requirements Tor railroads to provide iwrsonal protective equipment and for railroad
workers to us»o fall protection systems when necessar>
J1FKA also has a posiLion for a second Structural Engineer in the Office or Safety
Headquarters Che position has tx-en vacant for several months, and FRA is presently
recruiting a successor
J*The bridge specialist at KllA headquarters is not assigned to particular railroads or
regions 'Hie. specialist works wuh field socialists on larger investigations that require two
or more persons The. specialist also coordinates complaint investigations and other issues
that come through FKA headquarters, and conducts training for bndge siwcialisLs and FRA
track and signal inspectors

'""The forces caused by the weight and movement of a train through a tunnel are distributed
through Ihe supporting bedrock or stable ground Dy contrast, individual bndge
components exi>enencc direct -stress from a passing train Therefore, bridges are more
subject to degradation from heavier loads Uian are tunnels
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In observing bridge conditions, FRA bridge specialists use FRA advisory
guidelines for railroad bridge management programs " These guidelines
recommend, among other things, that organizations responsible for the
safely of a bndgc ensure that a qualified engineer determines the wcight-
beanng capability of a bridge; collect bridge design, construction,
maintenance, and repair records; and have a competent inspector
periodically inspect structures. The guidelines do not pertain to tunnels or
other types of structures on railroad property. FRA encourages, but docs
not require, thai railroads comply with these guidelines because the
railroads are responsible for inspecting, maintaining, and ensuring the
safety of badges and tunnels that carry their track. However, when a
bridge or tunnel owner fails to resolve a structural problem, FRA can use
legal means, including emergency orders, to ensure safety *

Federal Enforcement of
Bridge and Tunnel
Structural Safety Is
Primarily Limited to
Addressing Immediate
Safety Concerns

FRA is the primary federal agency responsible for overseeing the safety
and structural integrity of railroad bndgcs and tunnels. FRA bridge
specialists perform both enforcement and nonregulatory activities aimed
ai ensuring the safety of railroad structures Other federal agencies have
more limited roles in railroad bridge and tunnel safely related to their
particular missions

FRA bndge specialists play a number of roles** intended to promote bndge
and lunncl safety, most of which involve responding to identified safety
issues. One of their principal roles is to alert FRA's Chief Structural
Engineer when they encounter an immediate bndgc or tunnel safety
concern so that an emergency order may be issued if necessary These
safety concerns may be identified in response to a track inspector's
findings, in response to an accident or a complaint, or through
independent observation of a railroad's bndges or tunnels Each bndge
specialist has numerous safety responsibilities as part of the Dndge Safety
Assurance Program. In particular, the FRA bndge specialists arc involved
in the following activities.

" KRA's bridge inspection guidelines, issued in 21)00, can bo found in tho Statement of
Agency Policy on the Safety of Railroad Bodges 19 C F K *213, app C

^490 PR §§21621-21027

•*KUA bndgp specialists also ha%e the authnnl> to enforce FRA track safoty standards and
bndgc worker safety regulations
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Enforcement If a bridge specialist notices a track defect on or near
a bridge or tunnel, the specialist typically first recommends
remedial actions, such as a reduction in train speeds o\er the
affected track segment. If conditions warrant, the FRA
Administrator may issue an emergency order However, FRA
prefers to seek cooperative solutions with railroads and has issued
only three emergency orders for bridges and none for tunnels since
1970.

Accident Investigation When an accident occurs on a bndge or in
a tunnel, one or more bridge specialists may conduct an on-sitc
investigation In the case of a bndgc or tunnel structural failure, the
bridge specialist may identify the individual component that caused
the failure, although the entire structure may need to be replaced
after the accident (see fig. 5)

Figure 5: Structural Failure of a Bridge in Mississippi

SOU-CO FRA.

Complmnt Investigation. Bndge specialists are responsible for
addressing and investigating almost all formal complaints
concerning bridges and tunnels Tiled by the general public, Members
of Congress, and railroad employees According to FRA, most
formal bndge complaints from the public are related to aesthetic
issues rather than the stability or safety of a structure Bndge
specialists may also conduct structural evaluations in response to
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concerns identified by FRA track personnel or as part of a
complaint investigation

• Monitoring Compliance Agreements In response lo systemic
safety concerns that FRA identifies on a railroad through the bridge
specialists' or track personnel's activities, FRA may work with the
railroad to implement a compliance agreement to improve safety
across the entire railroad. FRA often initiates a compliance
agreement to avoid issuing an emergency order for the railroad to
cease operations on a bridge. FRA has found that compliance
agreements can be an effective tool to address systemic weaknesses
in a railroad's bridge management practices, while emergency
orders usually address serious safety problems on specific bridge
structures.

• Training. At FRA conferences, the bridge specialists teach FRA
track inspectors about bridge conditions This training supports
communication between FRA track staff and bndge specialists and
is designed to increase the number of FRA personnel that can
delect immediate safely concerns on bndges

• Conducting Bridge Safety Simeys During a bndge safety survey,
a bndge specialist interviews railroad bndge staff and uses FRA
guidelines as criteria for reviewing a railroad's bndge management,
policies, procedures, and records After reviewing the railroad's
records and policies, the bndge specialist observes a sample of the
railroad's bndges and compares the results of the sample
observation with the railroad's bndge inspection reports to
determine the inspection reports' reliability. The bndge specialist
documents the findings and follows up with the railroad to
document any necessary repairs to structures or improvements to
bndge management procedures

Besides FRA, several federal agencies have responsibilities related to
railroad bndges and tunnels in areas such as security and clearance for
maritime traffic Within DIIS, TSA has issued freight railroad security
action items in cooperation with the railroad industry, but compliance
with these action items is voluntary. Much as FRA monitors compliance
with its guidelines, TSA security inspectors assess a railroad's compliance
with TSA's action items and may make recommendations if the railroad
does not comply with certain items Additionally, TSA issued a proposed
rule m December 2006 that would require freight railroads and other
transportation entities to allow TSA and DHS to enter, inspect, and test
property, facilities, and records relevant to railroad secunty. Also within
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DHS, the U S. Coast Guard is responsible for overseeing all bndges over
navigable waterways and for assessing obstructions to maritime traffic.
The Coast Guard regulates movable bridge schedules and prescribes
bridge lighting for navigational safety. Within the DOD, the Transportation
Engineering Agency designates STRACNET, a network of railroad lines
that form the minimum railroad network required to meet the
transportation needs of the military. The Transportation Engineering
Agency does not directly oversee the condition of bndges or tunnels on
this network.

FRA Is Not Using a
Systematic, Consistent,
Risk-Based Methodology
to Target Bridge Safely
Surveys to Class II and III
Railroads

FRA's field bridge specialists monitor bndges and tunnels in a large area
and have not been able to assess the bridge policies or the bndges and
tunnels of many of the Class II or Class III nulroads in the specialists'
assigned areas. Furthermore, as previously discussed, the railroads share
information on the condition of their bndges and tunnels with the federal
government selectively As a result, the structural conditions of some
bndges and tunnels and the practices used to inspect and maintain them,
particularly on Class III railroads, are largely unknown to the federal
government. According to ASLRRA, there are 549 Class II and III railroads
in the United States Although FRA ha±» conducted bridge safely surveys
on all of the Class I railroads, FRA officials estimate that they have
conducted, on average, approximately 25 to 35 bndge safety surveys per
year on Class II and III railroads since the introduction of the field bndge
specialists in 2004. As we mentioned earlier, our analysis of FRA's
completed bndge safety surveys during this period showed that some of
the surveyed Class II and III railroads had sound bndge management
pracuces and records, but most did not The limited number of bndge
safety surveys that the FRA bndge specialists have been able to
accomplish relative to the number of Class II and III railroads could
indicate potential bndge and tunnel safety concerns on railroads that FKA
has not sun-eyed.

According to FKA, the goal of the Bndge Safety Assurance Program is not
to monitor all railroads, but rather to identify railroads whose bndge
management policies and bndge conditions may lead to safety threats.
However, the FRA bndge specialists do not select Class II and HI railroads
for bndge safety surveys using a consistent methodology based on a
comprehensive, prioritized assessment of safety issues that could focus
FRA's inspection and enforcement resources on those railroads that could
have the greatest safety nsks. Each field bndge specialist uses individually
developed criteria, based on personal experience and other available
information-such as whether a railroad's bndges carry passenger traffic-
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to help identify Class II and III railroads as candidates for bridge safety
surveys. This is in contrast to how FRA implements its National Inspection
Plan to target inspections of other railroad safety areas This plan provides
guidance to each FRA regional office on how its inspectors should divide
their work, by railroad and by state, on the basis of trend analyses of
available accident, inspection, and other data. Before implementing this
plan, FRA had a less structured, less consistent, and less data driven
approach to planning inspections, under which each region prepared its
own inspection plan, on the basis of judgments and available data. The use
of data was not consistent from region to region, and individual inspectors
had greater discretion to select sites for inspection using their own
knowledge of their inspection territories.

In our previous work, we have noted that nsk management can help to
improve safety by systematically identifying and assessing nsks associated
with various safety hazards, prioritizing them so that resources may be
allocated to address the highest nsk first, and ensuring that the most
appropriate alternatives to prevent or mitigate the effects of hazards arc
designed and implemented v FRA's safety oversight role in other areas,
such as operating practices and track, includes inspections that focus on
compliance with minimum standards, however, these inspections do not
attempt to determine how well railroads are managing safety nsks on their
systems In contrast, by examining how railroads manage safety nsks
dunng its bndgc safety surveys, FRA is, in part, addressing nsk-
managemcnt issues, even though it has not established a systematic, nsk-
based methodology to select Class II and III railroads that may need
additional oversight. For example, one bridge specialist is contacting all
Class III railroads in one region to obtain specific information on their
bridge management policies, such as whether a railroad has regular
inspections by a qualified civil engineer and how the railroad records and
uses the bridge inspection data, to better identify railroads for bridge
safety surveys. Additionally, FRA's Chief Structural Engineer is
considenng a research project lhat would use new technology to measure
the stress trains inflict on timber bridges If this project were
implemented, FRA would analyze stress data that might indicate bndge
problems and a need for monitoring problematic hndges.

"GAO, Rail Safety Thf Federal Raitmarl Adminisltation I? Taking Steps to Better Taiyct
Its Ovfrsight, hut Assessment nf Results Is .Viw/rvJ to Delimit IIP Impact CM MtT-11!)
(Washington, D C .Ian 2(3,2007), p 35
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Federal Investments
in Freight Railroad
Infrastructure Are
Topically Not
Targeted to Maximize
National Benefits,
Whereas Some State
and Private
Investments Are
Strategically Targeted

Federal, state, and local governments make limited investments in freight
railroad infrastructure, including bridges and tunnels, in an effort to
enhance the public benefits associated with freight and passenger
transportation However, federal investments in all modes of freight-
related infrastructure are not aligned with a national freight policy or with
a strategic federal freight transportation plan DOT has developed a draft
Framework for a National Freight Policy, but it lacks a strategic federal
component that specifics federal goals, roles, and revenue sources and
funding mechanisms In contrast, some states structure their investments
in freight railroad infrastructure to produce public benefits at the state and
local levels, and some public-private partnerships have facilitated
investments designed to produce public and private benefits Freight
congestion and demand are expected to increase, and given the highly
constrained fiscal environment, the federal government may be challenged
to increase the efficiency of the national multimodal freight transportation
system.

Federal Funding for
Freight Railroad
Infrastructure Is Not
Guided by a National
Freight Strategy and Is
Generally Not Targeted to
Maximize National
Benefits

While the private sector is largely responsible for investing in the freight
railroad infrastructure thai it ownb and maintains—an estimated $9 billion
during calendar year 2006—the federal government invests some public
funds in this infrastructure as well—an estimated $263 million during
fiscal year 2006. The federal government funds freight railroad
infrastructure investments through the General Fund and the Highway
Trust Fund, and funding mechanisms include loans, grants (such as
formula grants and legislative earmarks), and tax expenditures (such as
tax credits). However, these funding mechanisms are (I) targeted toward
individual transportation modes and address different transportation
safety and economic issues, (2) are administered by different agencies that
have different missions, and (3) are not coordinated by a strategic federal
multimodal freight transportation policy to maximize specific national
public freight transportation benefits31 (see table 1). For example, in
accordance with its mission to protect maritime economic interests, the
U S. Coast Guard administers the Truman-Hobbs program to alter railroad

"Potential public benefits or public investment m freight railroad transportation in< ludv
supporting economic development, enhancing transportation system efficiency, improving
mobility and decreasing congestion, improving the environment and air quality, and
enhancing safety and security On a national scale, these benefits could accrue to regions
of national interest whose freight flows impact multiple slates, large urban ureas, and
international gateways
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and highway bridges that obstruct maritime traffic (see fig. 6) r While this
program can enhance maritime, railroad, and highway freight mobility, it is
targeted toward man time traffic and is not coordinated with other DOT
freight mobility investments.

Table 1: Examples of Federal Funding Mechanisms That Support Freight Railroad
Infrastructure

Funding
mechanism

Loan

Grant1

Tax
expenditure

Revenue
source

General
Fund

General
Fund

Highway
Trust Fund

General
Fund
revenue
forgone

Example

RRIF loans can be used by railroads, state
and local governments, and other entities to
finance certain activities such as track and
bndge rehabilitation

The Truman-Hobbs program funds the
alteration of railroad and highway bndges
that are deemed hazards to maritime
navigation.

Legislative earmarks have been used to fund
federally designated Projects of National and
Regional Significance that include railroad
components, such as the Heartland Corridor
Project, which will increase tunnel
clearances to accommodate double-stacked
trams.

The Railroad Track Maintenance Credit is
available to Class II and lit railroads for 50
percent of their qualified track maintenance
expenses during a taxable year

Federal
agency

FRA

U S Coast
Guard

Federal
Highway
Administration

Internal
Revenue
Service

Source GAO anolyM at programmatic and titcal yaar 2006 financial oaia irom FHWA FRA u S Coast Guard, ana ttw Jvnt
CormitM an Taxation

'Examples of other federal grant programs that also fund to somo extent, freight railroad
infrastructure investments include High Priority Projects, Congestion Mitigation and Air Quality.
Transportation Improvements. Public Lands Highways, and Railway-Highway Crossings (Section
130)

123J C F R ^§116 01 Alterations nia> include slnirtural changes, replacement, or removal
or a bridge
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Figure 6: Barge Navigating through the Narrow Channel of a Moveable Railroad Bridge Eligible for Truman-Hobbs Funding on
the Mississippi River in Iowa

Some* GAO

Today's federal investments in freight railroad infrastructure arc not
guided by a clear federal freight strategy In 2006, DOT attempted to move
beyond the traditional modal approach to freight transportation by
developing a draft Framework for a National Freight Policy, which,
among other things, incorporates some previously established federal
freight railroad infrastructure funding mechanisms Although this draft
Framework represents an important step toward developing a national
mtcrmodaJ freight transportation policy, it does not go far enough, in our
view, toward delineating a clear federal role and strategy for carrying out
that policy. DOT describes its draft Framework as a living document and
emphasises that the nation's freight transportation challenges arc of such a
nature and magnitude that governments at all levels and the private sector
must work together to address them We agree, and we note that as the
draft Framework evolves. DOT and other stakeholders will have an
opportunity to clarify their respective freight strategies

As we have reported, the federal approach to a given transportation
strategy should include clearly and consistently defined goals, roles,
revenue sources, and funding mechanisms to ensure that federal
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investments in the nation's intonnodal freight transportation infrastructure
will maximize national public benefits -° DOT'S draft Framework sets forth
some "objectives" for freight transportation, together with strategies and
tactics for achieving them, acknowledges that a variety of public and
private stakeholders play important roles in freight transportation; and
identifies some funding mechanisms and other tools that the federal
government can use to support freight infrastructure However, in some
instances, these objectives are vague, and federal and other stakeholders'
roles and funding mechanisms are not clearly and consistently defined
For example, one DOT draft Frameivork objective is to "add physical
capacity to the freight transportation system in places where investment
makes economic sense," with supporting strategies and tactics that
include focusing on facilitating regionally based solutions for freight
gateways and projects of national or regional significance and utilizing and
promoting new and expanded financing tools, such as RRIF, to mcentivize
private sector investment. To implement this objective, DOT would need
to define "economic sense" and develop criteria—as the draft Frameivork
says—to identify specific freight gateways and projects of national or
regional significance; and determine whether federal revenues should be
used to help subsidize any project components and, if so, which federal
funding mechanisms would be most appropriate.

As we have also reported, federal investments should be directed to
maximize national public benefits Allocating benefits and their costs
among beneficiaries is difficult" and may be subject to interpretation.
Hence, it will be important for DOT to define national benefits and to
establish criteria for determining whether federal investments are
warranted DOT'S draft framework suggests, but does not explicitly
identify as such, certain criteria for federal investment, such as a project's
national or regional significance, opportunities 10 mcentivize more private
investment in transportation infrastructure, and opportunities to leverage
pnvate and other public funds to add freight transportation capacity

Without a federal freight strategy, ihe existing federal freight funding
mechanisms are not designed to maximize national public benefits For
example, although all railroads may apply for RRIF loans, the only freight

17aiidCiA(Mi7-l\p 90
UGAO. Highway and 'J^ratisit Inifstmtttts Options for hnprnvniy Informal tun tm
Projects' Benefits and Costs and Increasing Accountability for Results. G \fMlVI ~Z
(Washington, D f Jan 24.J005)
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railroads that have been awarded loans have been Class II and III
railroads, whose operations tend to be more regional and local Also, the
Federal Highway Administration's (FIIWA) Section 130 grant program
mainly benefits localities by improving or eliminating railroad-highway
grade crossings and the public safety benefits of the program arc more
local than national. Benefits from the Truman-IIobbs program's
investments directly accrue primarily to pnvate maritime shipping and
secondarily to railroad companies by improving each mode's
infrastructure, thereby enhancing the efficiency of freight transportation
On the other hand, depending on the project, legislative earmarks can
generate public and pnvate benefits that could be national, regional, and
local in scope; however, these projects do not compete for funding against
other alternatives. For example, through the Projects of National and
Regional Significance program, Congress earmarked funds to support the
Chicago Region Environmental and Transportation Efficiency (^CREATE)
project, which is mainly designed to reduce railroad congestion in the
nation's largest railroad hub*—the effects of which, among other things,
could improve the mobility of the national freight railroad network,
improve local commuter railroad service, and reduce railroad-highway
grade crossing hazards and congestion Finally, Class II and III railroads
can use the Railroad Track Maintenance Credit—a tax credit—to offset
capital investment expenditures, but as previously stated, individual Class
II and III railroad operations tend to benefit the pnvate and local sectors
more than the nation as a whole

Some State Investments in
Freight Railroad
Infrastructure Are
Targeted to Achieve State
and Local Benefits

In contrast to the federal government, some states that invest in freight
railroads administer various goal-onented and criteria-based programs
that are funded through a mixture or state and federal resources
specifically to produce anticipated state and local benefits. Some states
have been helping short line railroads maintain track in iheir jurisdictions
for almost 20 years For example, the Tennessee DOT provides
approximately $8 million in grants annually to 18 of 20 Class HI railroads
in the state to fund track and bridge work, including bndgc inspections
and rehabilitation projects. As we have previously reported, governments
at all levels—including states—have increasingly been providing support
for freight railroad improvement projects that offer potential public
benefits, and over 30 states have published freight plans that describe their

''unc-iliini of all freight railroad traffic in tht* Lmted States originates, U'nmiiaii's, or
passes through the Chicago area.
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goals and approach to freight-related investments/1 The scope of state-
administered freight railroad programs includes railroad infrastructure
improvements, construction of intermodal facilities, elimination of public
railroad-highway grade crossings, and inspection of bridges For example,
the Pennsylvania DOT administers a matching grant program—funded at
$105 million as of October 2006—to support freight railroad maintenance
and construction cosls, and eligible recipients include freight railroads,
transportation organizations, municipalities, municipal authorities, and
other eligible users ol freight railroad infrastructure.

Officials from three of the nine state DOTs whom we interviewed are
developing and implementing multimodal freight policies. However, such
initiatives may be limited by state and federal funding criteria that restrict
most state transportation spending to highway infrastructure As we have
reported, efforts to improve freight mobility are hampered by the highly
compartmentalized structure and funding of federal transportation
programs—often by transportation mode—that gives state and local
transportation agencies little incentive to systematically compare the
trade-offs between investing in different transportation alternatives to
meet mobility needs because funding is tied to certain programs or types
of projects.17 Officials from several state agencies and oversight
organizations whom we interviewed stated that funding available for
freight projects, regardless of mode, would be more useful than
"stovepiped" funding that would be available only for investment in certain
transportation modes.

Officials at six of the state agencies and oversight organizations whom we
interviewed administer freight railroad programs thai have identified
programmatic goals, eligibility catena, and funding sources aimed at
generating state and local benefits For example, officials from the Kansas
DOT told us that the goals of its loan program for local and regional
railroads are to improve railroad lines, enhance railroads' customer
service to shippers, limit the number of trucks on highways, and increase

*GAO, freight Railroads Industry Health Has Improved, but Concerns ab'tut
Competition and Capacity Should He Addressed, < ;AO-()7-(M (Washington, 1) C Oct 6.
20011), p 50

*VoT example, while passenger and freight travel occurs on all modes, federal funding arid
planning requirements focus largely on highways and transit making it difficult for freight
projects to he integrated into the transportation s>slum Sot- LiAO. hvujht Trantpot lotion
Short Sea Shipping Option Shows Importance oj Syslemntn. Approach to Public
liiafstmetit DPCISIQHS, CAO-OiVTiW (Washington, D C July 29. JOOB). p .J5
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state and local economic vitality by transporting local agricultural
products While officials from .so me state agencies that we interviewed
acknowledged that public benefits are difficult to quantify for any public
investments, six state agencies and oversight organizations we interviewed
were trying to quantify them For example, the Kansas DOT sponsored a
study which found that the short line railroad system saves the state an
estimated $49 million annually in pavement damage costs

The scope of state freight railroad programs may be either broad,
including infrastructure investments of all kinds for railroads of all sizes,
or narrow, focusing on eligible projects and award recipients. For
example, the Pennsylvania DOT has two broad grant programs for freight
railroads and shippers, both of which may be used to fund maintenance
and new construction projects In contrast, the Tennessee DOT makes
funds available specifically to Class HI railroads by allocating funds for
track and bridge rehabilitation. State freight railroad initiatives have
supported investments in track rehabilitation and other infrastructure
improvements, railroad acquisition and line preservation assistance,
mtcnnodal facility construction and increased industrial access to
railroads, and road and railroad-highway crossing safety enhancements

Some of the state entities we interviewed reported using a number of
funding mechanisms for their freight railroad programs Specifically, 6 of
the 12 said they provide grants and long-term below-market rate loans, and
one state reported issuing tax-exempt bonds Some of these states require
that entities applying for loans or grants secure matching funds. States
fund freight railroad programs through state general funds, user fees,
federal Section 130 and other grants, and other sources. Some states have
taken an innovative approach to funding freight railroad infrastructure.
For example, Tennessee created a user-fee based Transportation Equity
Fund to support investments in nonhighway infrastructure, including short
line freight railroad track and bridge rehabilitation. The fund is financed
through the revenue from state sales taxes on diesel fuel paid by railroad,
air, and water transportation modes, and the portion available for the
Tennessee Short Line Railroad Rehabilitation Track and Bridge grant
program is typically $7 million to $8 million annually. The program's
purpose is to preserve freight railroad service and thereby contribute to
the state's economic development Construcuon grants are funded at a 90
percent state and 10 percent local (nonstate) matching share Each grant
can be matched with in-kind work, cash contributions or both.
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Public-Private
Partnerships Have
Supported Some Freight
Railroad Investments
Designed to Produce Both
Public and Private Benefits

States, localities, and railroads have used public-private partnerships as a
strategic approach to develop freight-related transportation solutions that
benefit both sectors.3" In using this approach to resolve freight issues,
public and private participants of the partnerships we reviewed identified
common goals, individual roles, and funding sources and mechanisms,
which have affected partnership outcomes. In some cases, these
partnerships have supported railroad bndgc and tunnel projects. A well-
structured partnership balances the various strengths, limitations, and
respective contributions of both the public sector—federal, state, local,
and regional—and private sector participants in order to secure specific
public and private freight-related benefits

Both the public and the private sectors have initiated freight railroad
public-private partnerships For example, according to AASHTO
representatives we interviewed, in 2002 the Delaware DOT approached a
Class I railroad to reopen the Shcllpot Bndge, which had been out of
service since 1994. The state associated the abandonment of this bndgc
with increased congestion on the Northeast Corridor and saw it as a threat
to the competitiveness of the Port of Wilmington in attracting freight
traffic. The state and the railroad jointly developed the project's goals,
roles, and funding mechanisms The state agreed to finance the
approximately $13 5 million cost of restoring the bndge by contributing $5
million in state grant appropriations and funding the remainder by issuing
tax-exempt bonds. The railroad agreed to compensate the state over a 20-
year penod by paying a fee for each train car that uses the bndge In
another public-private partnership, members of the Kansas City Terminal
Railway CompanynBand their project designer approached the state of
Missouri and the Unified Government of Kansas City/Wyandotte County,
Kansas, to propose assisting in financing (he construction of two flyovers
and the rehabilitation of a bndge. The purpose of these three
infrastructure improvement projects was to separate freight trains from
different railroads at several points where they came together to form
what amounted to four-way stops for trains in the Kansas City region and
caused a significant chokepoint on the U S. freight railroad network (see

"Tor purposes of I his report, a public-private partnership is a strategy that public and
pm.ite entities mutually agree in use to implement a .specific freight railroad project or
group of projects Some* representatives of state DOTs and railroads told us that they
consider any investment (hat is supported by public and pmate funds, such as a grade
crossing or siding project, to he a public-private partnership

"'The Kansas City Terminal Railway Company is marie up of four Class I and one Class II
railroads that meet in Kansas City.
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fig. 7) The railroads had already determined the goals of their proposed
public-private partnership and came to the bargaining table with proposed
roles and funding mechanisms The railroads acknowledged that they
could pursue the project using strictly private market resources, however,
a wholly private project would have taken longer to complete The state
and county saw value in relieving their communities of the grade-crossing
congestion this chokepomt caused, determined the project risk was
acceptable, and each agreed to issue tax-exempt bonds that totaled over
$190 million, which will be repaid by the railroads through user fees. In
both the Delaware and Kansas City cases, the entities that initiated the
partnership brought well-defined goals, identified stakeholder roles, and
guaranteed a set amount of funding to the public-private partnership over
a period of years.

Figure 7: Kansas City Flyovers

Souicn BNSF (mod mm pwiruuion) and OAO (dffiaily aiinxfl

Public-private partnerships can make funds available and define goals and
roles for all stakeholders for large, expensive freight railroad projects
when it is difficult for a public or private entity to fund the entire project
on its own, or when a project is not part of a railroad's strategic plan, but
would be beneficial to a locality's or a region's quality of life For example,
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public and private players bnng various strengths and limitations to the
partnerships The private sector often can bnng a more global view of
freight needs to the project planning process, help identify and implement
projects, contribute significant funds, and promote efficient use of
infrastructure The public sector can offer various public financing tools,
such as low-interest loans and private activity bonds,40 to create incentives
for private investments in freight railroads that would not otherwise be
made and to generate anticipated public benefits.

Public-private partnerships also present certain challenges. As we heard
from both public and private freight railroad stakeholders, the extent to
which the public sector can engage the pnvate sector, identify anticipated
public benefits from railroad investments, and provide funding that is
commensurate with those benefits, affects partnership outcomes. Our past
work has shown that an integral part of public-private partnerships is
ensuring that sound analytical approaches are being applied locally and
meaningful data are available, not only to evaluate and prioritize
infrastructure investments but also to determine whether public support is
justified in light of a wide array of social and economic costs and
benefits." Moreover, as pnvate entities that own most of the nation's
railroad infrastructure, freight railroads typically have not worked with the
public sector because of concerns about the requirements and regulations
associated with federal funding.42 These railroads need to be convinced
that a proposed infrastructure project will yield financial returns for the
company. Still another challenge is to reconcile the lengthy planning and
construction rime associated with public infrastructure projects with the
shorter planning and investment honzons of pnvate companies.

^Qualified pnvaic activity homls are tax-exempt bonds issued by a stale or local
government, ihc proceeds of which an* used Tor a defined qualified purpose by an entity
other than the government issuing the bonds
41GAO. Freight Transportation Strategies Needed to Address Planning and financing
Limitations. fiAO-fM-lfft (Washington DC Due 19. 3008). p 5

, Surface Transportation Many Factors Affect Iwestmrnt Decisions, ( i V Ml 1-7 14
(Washington, D C June 30. 2001), p 32
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Growing Freight
Congestion and Demands
May Challenge the Federal
Government to
Strategically Invest
Limited Funds to Maximize
National Public Benefits

Overcoming congestion and improving mobility is one of the biggest
transportation challenges facing the nation. Congestion increases delays
and creates economic losses that cost Americans roughly $200 billion a
year, according to DOT estimates.411 As we have previously reported,
increases in freight traffic on all modes over the next 10 to 15 years are
expected to pul greater strain on ports, highways, airports, and railroads "
In addition, we have found that this increase in freight transportation
demand seems to be particularly acute on highways, since trucks transport
over 70 percent of all freight tonnage nationally and freight truck traffic on
urban highways more than doubled from 1993 through 2001. The increased
congestion, coupled with long lead times for completing infrastructure
projects (5 to 15 years), may put pressure on all stakeholders, including
the federal government, to find other more effective investments to
increase freight mobility.

Increasing the capacity of the nation's freight railroad network could be
one way to meet future growth in freight transportation demand However,
as mentioned previously, aging railroad bridges and tunnels present
physical constraints to meeting this projected increased demand for
freight railroad transportation on key routes, thereby constraining
capacity For example, as we previously mentioned, 100-year-old bridges
and tunnels that are currently in use—such as the moveablc bridge over
the Mississippi River and the Howard Street Tunnel in Baltimore—create
chokcpomts on the freight railroad network due to their operating
conditions or outdated design Currently, freight railroads are investing
billions of dollars in freight railroad infrastructure to increase capacity,
but because they invest in projects that will maintain or increase safety or
provide the highest return on its investment, other investments may take
priority over Lheir most expensive pieces of infrastructure, bridges and
tunnels In addition, we have found that the railroads' long-term ability to
meet the projected growth in demand for freight railroad transportation is
uncertain, which may increase pressure for public investment in pnvate
railroad infrastructure.

As we have previously reported, Congress is likely to receive further
requests for funding and face additional decisions about how to invest in

"GAG, Pnformawf nnd Acrounlabihty Tnmspot tntion Challenges faring Congress
and the DOT. < I \OJJ7-545T (Washington. D C Mar 6,2007). p 7

rir. n
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the nation's freight railroad infrastructure " However, Congress's ability to
respond to these requests may be limited by (1) federal funding
constraints and increased demand for infrastructure investment in other
transportation modes, (2) differences in federal funding for different
transportation modes, and (3) the lack of a strategic federal freight
transportation plan to guide federal investments in freight transportation
infrastructure.

Revenue from current federal transportation sources may not be
sustainable. Because revenue from traditional transportation funding
mechanisms such as the Highway Trust Fund may not keep pace with the
increase in transportation demand, we designated transportation financing
as a high-nsk area in January 2007." The recently enacted transportation
funding authorization, the Safe, Accountable, Flexible, Efficient
Transportation Equity Act - A Legacy for Users (SAFETEA-LU), is
expected to outstrip the growth in trust fund receipts As a result, the
Department of the Treasury and the Congressional Budget Office (CBO)
are forecasting that the trust fund balance will steadily decline and be
negative by the end of fiscal year 2011 In addition, the nation's long-term
fiscal challenges will constrain decision makers' ability to use other
funding mechanisms, such as grants and tax expenditures, for
transportation needs.

Differences in federal funding for different transportation modes have
created a competitive disadvantage for freight railroads Because ihe
federal government has an interest in an efficient national freight
transportation system, the federal role in freight transportation needs to
recognize ihat the freight transportation system encompasses many modes
that operate in a competitive marketplace and are owned, funded, and
operated by both the private and the public sectors. However, current
federal transportation policy treats each freight transportation mode
differently, thereby creating competitive advantages for some modes over
others For example, trucking companies and barges use infrastructure
that is owned and maintained by the government, while railroads use
infrastructure that they pay taxes on, own, and maintain. Trucking and
barge companies pay fees and taxes for the government-funded
infrastructure they use, but their payments generally do not cover the
costs they impose on highways and waterways. The federal subsidy that

i.p 5

•"ViAO-dT-rno.p IA
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makes up the difference between the government's costs and users'
payments gives trucking and barge companies a competitive advantage
over the railroads " CBO has observed that if all modes do not pay their
full costs, the result is inefficient us»e of roads and waterways and greater
government spending than otherwise would be necessary if capacity
investments are made in anticipation of demand that does not occur.

Examining Critical
Questions and
Implementing a
Framework That
Identifies Goals,
Stakeholder Roles,
Revenue Sources, and
Funding Mechanisms
Could Guide a Federal
Role in Freight-
Related Infrastructure
Investments

As noted earlier in this report, the federal government lacks a strategic
freight transportation plan to guide its involvement in freight-related
capital infrastructure investments. DOTs draft Framework for a National
Freight Policy represents an initial step toward such a plan, hut it assumes
a federal role without indicating whether federal involvement is
appropriate or, when appropriate, what the goals of federal investment
should be, what specific roles the federal government and other
stakeholders should play, and what federal revenue sources and funding
mechanisms should be used to support freight-related investments. As we
have previously reported, critical factors and questions can be used as
criteria for determining the appropriateness of a federal role and a
framework with components that we believe would be helpful in guiding
any future federal freight-related investments Implementing this GAO
framework would include setting national goals for federal investment in
freight-related infrastructure, clearly defining federal and other
stakeholder roles, and identifying sustainable revenue sources and cost-
effective funding mechanisms that can be applied to maximize the national
public benefits of federal investments.

GAO's Critical Questions
and Framework Could
Guide Future Federal
Investment in Freight-
Related Infrastructure

In light of the federal government's long-term fiscal imbalance, it is
important for federal policy makers to determine how the federal
government can support efficient, mode-neutral, transparent, and
sustainable investments in freight-related infrastructure. In our report on
21st century challenges facing the federal government, we defined critical
factors and questions that are useful as cntena for determining the
appropriate federal role in a government program, policy, function, or

4ViA(.w)7-y t, p 62
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activity.*1 These critical factors and questions are designed to address the
legislative basis for a program, its purpose and continued relevance, its
effectiveness in achieving goals and outcomes, its efficiency and targeting,
its affordability and sustamability, and its management The factors and
questions can be used as criteria for determining the appropriateness of
federal involvement in freight-related transportation, including freight
railroad projects, as shown in table 2

Table 2: GAO's Critical Factors and Questions for Determining the Appropriateness of a Federal Role in Freight-Related
Transportation

Factors Questions

Relevance and purpose of the federal role Are some freight transportation issues of nationwide interest? If so, is a federal role
warranted based on the likely failure of private markets or state and local governments
to address underlying freight problems or concerns'7 Does current federal involvement in
freight infrastructure encourage or discourage the private and other public sectors from
investing their own resources to address the problem?

Measuring success Do current federal funding mechanisms and programs for freight-related infrastructure
have outcome-based performance measures and are all applicable costs and benefits
considered?

Targeting benefits Are current funding mechanisms for freight-related infrastructure targeted to generate
national benefits in areas with the greatest needs and the least capacity to meet those
needs?

Aflordability and cost effectiveness Do current revenue sources and funding mechanisms for federal freight-related
infrastructure encourage state and local governments and the private sector to invest
their own resources? Are these revenue sources sustainable and are the funding
mechanisms affordable in the long term? Do these funding mechanisms use the most
cost-effective or net beneficial approaches when compared with other tools and program
designs?

Source QAO

If federal policy makers determine that there is an appropriate role for the
federal government in freight infrastructure investments, including those
related to railroads, the implementation of that role should have several
components. From our past work on transportation investment—in such
areas as intercity passenger rail, intermodal transportation, and marine
transportation—we have defined a systematic framework that can also
guide the implementation of any future federal role in freight-related
infrastructure investments.49 Our framework's components include setting

"GAG. Slat Century Cluill&ngfs Rencamining the Rasa of the Federal Government,
l* (Washington. DC Fcb 1, 2006), p 14

|B&ee<i4O-U7-r\p 90, c ,AU-l)ri-7J7, pp 20-27. andtiAOJfMOftl.p 17
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national goals, establishing clear stakeholder roles, and providing
sustainable funding (see table 3).

Table 3: Three Components of GAO's Framework Applied to Federal Involvement In Freight-Related Infrastructure
Investments

Component Description

Set national goals These goals, which would establish what federal participation in the freight
transportation system is designed to accomplish, should be specific,
measurable, achievable, and outcome-based

Establish and clearly define stakeholder roles. The federal government is one of many stakeholders involved in freight-related
especially the federal role relative to the roles of investments, including those involving freight railroads Others include state and
state and local governments and private railroads local governments, port authorities, shippers, and the railroads themselves

Given the broad range of beneficiaries, it is important to gam consensus on
what the transportation system is to achieve and to help ensure that the federal
role does not negatively affect the participation or role of other stakeholders

Determine which revenue sources and funding This component can help expand the ability to provide funding resources and to
mechanisms will maximize the impact of any federal promote cost-shanng responsibilities. Given the current budgetary environment
expenditures and investment and the long-range fiscal challenges confronting the nation, federal funding for

future freight-related transportation projects, including those involving freight
railroads, will require a high level of justification and should be prioritized to
maximize national public benefits

Sourct GAO

In conjunction with GAO's framework, it would also be important to
evaluate freight investments periodically to determine rhc extent to which
expected benefits are being realized. Evaluations also create opportunities
for periodically reexamming established goals, stakeholder roles, and
funding approaches, and provide a basis for modifying them as
necessary.*0 In addition, evaluations help to ensure accountability and
provide incentives for achieving results. Encouraging or requiring the
identification of all project costs and of all parties who will bear the costs
can help ensure that the costs arc apportioned among all stakeholders
equitably.111 Leading private and public organizations That we have studied

V,A(UK-IB, p 90

"One commonly used definition or the tprm "equitable" is the pnru iplc thai beneficiaries
should pay for project costs, commensurate with the benefits they receive from projects
However, in some cases, the combined private and public Ixwfils may substantially
exceed the combined costs For example, if the cost or a project is $100 million, and private
benefits are $80 million and public benefits are $80 million, then in this rase, an equitable
public sharing or (he cost could be 30 percent private and JO percent public, which would
nut displace pmate investments thai would have occurred in the absence of public
funding Sue<iA(J-OVTdS,p Jl
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in the past have stressed the importance of developing performance
measures and then linking investment decisions and their expected
outcomes to overall strategic goals and objectives. ̂

Goals of a Future Federal
Role in Freight-Related
Infrastructure Investment
Should Be Structured to
Maximize National
Benefits

The first component of GAO's framework for guiding the federal role in
freight-related infrastructure investment is a set of clearly defined national
goals M Such goals can help chart a clear direction, establish priorities
among competing demands, and specify the desired results of any federal
investment. Since many stakeholders arc involved in the freight
transportation system, the achievement of national goals for the system
hinges on the federal government's ability to forge effective partnerships
with nonfcdcral entities Decision makers need to balance national goals
with the unique needs and interests of all nonfederal stakeholders in order
to leverage the resources and capabilities of state and local governments
and the private sector. National goals should be structured in a way that
allows for reliably estimating and comparing national public benefits and
national public costs. As we have previously reported," quantifying public
benefits can be difficult, yet an effort should be made to determine that the
anticipated public benefits are sufficient to justify the proposed levels of
public investment/ For example, at the state level, rhe Pennsylvania DOT
evaluates and justifies freight railroad investments, in part, by estimating
the wear and tear imposed by trucks on highways

The primary goal of federal investments in freight infrastructure should be
to maximize the national public benefits of the investments One way to
focus these goals could be through federally designated Projects of
National and Regional Significance, a program that has been designed to
address critical national economic and transportation needs and has
funded highway and railroad infrastructure projects. For example, one
goal could be to improve intermodal freight, mobility—which encompasses
air. railroad, water, and highway facilities and infrastructure—at
designated ports of national significance that serve multistate regions
and/or large populations.

r. p DO

"JGAO, Mantif TransjMjrtattnn Frderal financing and a Frameieurkfor Infrastructure
/KL-rafmcHte.GAO-itt-lUW(Washington, DC St-pt 9, 2002), p 18

^fJAfWH-Tll .p 22
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Federal policy makers and other stakeholders could define their
respective roles in many different ways once the goals for the federal role
in freight transportation infrastructure have been established However,
the key elements in defining the federal and other stakeholder roles would
be to create incentives for collaboration, secure benefits, and promote
equity for all stakeholders, both public and private, that invest in freight-
related infrastructure projects Defining these elements is especially
important for the federal role in freight railroad infrastructure investments
because, while most of that infrastructure is privately owned, investments
to improve safety and increase capacity may benefit stakeholders at all
levels (national, regional, state, local and pnvatc sector)

Public and Private
Stakeholder Roles for
Future Involvement in
Freight-Related
Infrastructure Investments
Should Be Clearly Defined

In our prior work, we have found that, in defining stakeholder roles, it is
important to match capabilities and resources with appropriate goals.™
This is important for federal participation because other stakeholders may
want to emphasize other priorities and use federal funds in ways that may
not achieve national public benefits This can happen if other stakeholders
seek to (1) transfer a previously local function to the federal arena or (2)
use federal funds to reduce their traditional levels of commitment One
aim of federal participation in infrastructure investments is to promote or
supplement expenditures that would not occur without federal funding—
to avoid substituting federal funding for funding that would otherwise
have been provided by private or other public investors "

Further refinements to DOTs draft Framework could help to define
stakeholder roles in two ways, first by acknowledging that the interests of
federal, state, and local entities may compete, and second by recognizing
where public and private sector interests meet and diverge When the
federal government invests in freight railroad infrastructure, it could
justify its involvement by establishing cntcna for projects that (1) are
based on national freight goals, (2) are designed to capture national freight
transportation benefits, and (3) direct funds to state, local, and private
entities that would spend the funds in accordance with the national goals
For example, the federal government might justify its investment in a
project that had national goals of improving interstate freight mobility,
reducing pollution and congestion, and enhancing safety on a rnullistate
railroad and highway transportation corridor. In contrast, states and

'TiACHKMiKU.p 22
7Ibid
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localities seek public benefits that accrue wirhin their jurisdictions, such
as improved automobile safety at grade crossings and reduced air
pollution within a regional attainment area, and arc able to channel state,
local, and discretionary federal funds accordingly. When examining public
versus private interests, public stakeholders must recognize that railroads
are privately owned and invest resources to maximize shareholder returns
and enhance the efficiency and capacity of their operations. Some railroad
infrastructure projects have spillover effects that produce public benefits,
such as more efficient goods movement Yet other railroad infrastructure
projects that could benefit the public do not meet railroads' internal
return-on-mvestment criteria, and therefore the railroads would not invest
in them, and the public would not realize the benefits.

One possible way of defining stakeholder roles could be through public-
pnvate partnerships As we have stated earlier, public-private partnerships
create a forum for bnnging diverse stakeholders Together around an issue
of mutual interest to determine how best to share resources, identify
stakeholder responsibilities, and achieve public and private benefits.
Encouraging public-private partnerships to provide efficient solutions to
freight transportation needs could increase the likelihood that the most
worthwhile improvements would be implemented and that projects would
be operated and maintained efficiently." One example of a public-private
partnership lhat addresses various private and public stakeholder interests
in railroad infrastructure is the CREATE project in the Chicago area. The
dnve to make significant investments in the Chicago area's railroad
infrastructure came from public and private railroad stakeholders because
of their concern over the heavy railroad congestion in that area * Under
the CREATE project, stakeholders established individual roles that
included owning and managing specific projects and assuming joint
financial obligations. The railroads initially invested $100 million to begin
addressing their interests, the federal government has added $100 million
by designating CREATE as a Project of National or Regional Significance,
and the state of Illinois and the city of Chicago have pledged $100 million
and $30 million, respectively, to begin addressing passenger railroad
projects CREATE stakeholders also plan to leverage other federal, state,
and private funds over the lifetime of the project. The Alamcda Corridor
Program in the Los Angeles area provides another example of how

31
5nTho Chicago area is (he largest railroad hub in iht- nation, with nno-ihird of all railroad
traffic originating, terminating, or passing through Ihc area
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effective partnering allowed the capabilities of the various stakeholders to
be more fully utilized. Called the Alamcda Comdor because of the street it
parallels, the program created a 20-mile, $2.4 billion railroad express line
connecting the ports of Los Angeles and Long Beach to the
transcontinental railroad network east of downtown Los Angeles The
express line eliminates approximately 200 street-level railroad crossings,
relieving congestion and improving freight mobility for cargo This project
made substantial use of local stakeholders' ability to raise funds While the
federal government participated in the cost, its share was about 20 percent
of the total In addition, about 80 percent of the federal assistance is in the
form of a loan rather than a grant.

Future Federal Role in
Freight-Related
Infrastructure Investments
Should Meet Federal Goals
While Recognizing Federal
Financial Constraints

A well-designed and strategic national freight transportation policy—of
which there is a federal component—can help encourage investment by
other public and private stakeholders and maximize the application of
limited federal dollars for freight-related infrastructure M While it is
important to ensure that such a policy promotes federal investments in
freight infrastructure that generate national public benefits, especially
when those investments are in privately owned and operated freight
railroad infrastructure, it is also important to noie that any federal
investments will face federal financial constraints Although federal
investments could be crucial to securing the national public benefits of
certain freight-related infrastructure projects that would not otherwise
proceed, the scarcity of federal funds puts a premium on justifying and
targeting the use of federal funds for these projects to address critical
needs and maximize benefits

As we have previously reported, determining the scope of government
involvement in transportation investments entails three major steps (1)
determining that the project is worthwhile by applying a rigorous cost-
benefit analysis or similar study, (2) justifying government involvement on
the basis of known criteria; and (3) deciding on the level of public subsidy
consistent with local, state, regional, or national interests and benefits."1

Currently, most federal freight investments come from the fiscally
constrained General Fund and Highway Trust Fund, and typically these
investments are not subject to a thorough benefit-cost analysis or to the
consistent application of project criteria, nor arc they funded with the

. p 22
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insurance that the funding provided by public and private beneficiaries is
commensurate with the benefits these parties receive

Federal investments in freight infrastructure must be justified and meet
objective criteria to maximize the impact of federal funds Justifying
government involvement in freight infrastructure projects involves
identifying and quantifying project costs and public and private benefits,
and having clear guidelines specifying the conditions under which public
involvement is warranted. Given constraints on federal, state, and local
funding, we have advocated that public entities implement project
justification tools such as benefit-cost analysis to better assess proposed
transportation investments and accordingly target limited funds *• Rcsults-
onentcd assessments can be used to determine what is needed to obtain
specific national outcomes." In October 2006, we recommended that DOT,
as it continues to draft the Frmneivorkfor a National Freight Policy,
consider strategies to create a level playing field for all freight modes and
recognize the highly constrained federal fiscal environment by developing
mechanisms to assess and maximize public benefits from federally
financed freight transportation investments.*1 Furthermore, as we testified
in March 2007, the federal government should make ensuring
accountability for results, as well as maximizing benefits, high priorities in
deciding on federal investments in transportation infrastructure."5

Unfortunately, we have found that formal analyses arc not often used in
deciding among alternative projects, evaluations of outcomes are not
typically conducted, and the evaluations that are done show that projects
often do not produce anticipated outcomes The public sector faces many
challenges in quantifying national, regional, state, and local benefits, while
railroads arc more able to determine the monetary and operational
benefits of proposed infrastructure projects and can invest accordingly
For example, railroads can assess how much each hour of train delay
costs ihem, but public entities cannot easily quantify the environmental
benefits of faster freight railroad transport and less truck traffic M

*( i.\O.()7-JJ4. pp GlandG3

*ViAO07-!M,p 62

Tr, p 1 1

"in an attempt (o address this issue, in March 2005, DOT publirlj released UK.' [niermodal
Transportation and Inventory Cost software model that enables users to identify the effects
of traffic diverted from trucks to railroads
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Representatives of throe state DOTs we interviewed acknowledged the
difficulty of quantifying public benefits, which may moke it difficult to
judiciously allocate scarce transportation funds to those projects that may
accrue the highest public benefits

According to the Transportation Research Board (TRB), public support for
freight infrastructure projects must be established on a project-by-project
basis to determine if a project produces certain benefits, such as
reductions in the external costs of transportation, efficiencies in the
transportation system beyond those recognized by the private sector, or
improvements in public safety"' TRB stated that if government
involvement cannot be justified on one of these grounds, the pnvate sector
should undertake the project One federal program that awards funds
using project justification criteria is the Federal Transit Administration's
discretionary New Starts program. This program is the federal
government's primary source of funds for capital investment in locally
planned, implemented, and operated transit Potential New Starts projects
must meet certain project justification cntena (e g, mobility
improvements and operating efficiencies) and demonstrate adequate local
financial support (e g, the ability of the sponsoring agency to fund the
operation and maintenance of the enure system once the project is built).
A comparable approach could be designed so that freight railroad
infrastructure investments—proposed by state or local governments,
pnvate railroads, or public-private partnerships—meet appropriate project
justification cntena, demonstrate public and pnvate support, and provide
the lowest cost to the federal government Different funding mechanisms
and revenue sources could also be used to implement any future federal
role in freight infrastructure investments. Sec appendix III for a more
complete discussion of these revenue sources and funding mechanisms.

Projected increases in freight transportation demand will likely increase
the importance of the nation's freight railroad infrastructure Bndges and
tunnels are critical and expensive parts of infrastructure. Because most of

157According to TRB, external costs arr borne by nonshippers or the general public
Example** or external costs include health and other damages caused by air pollution, noise
generated by trucks, towboats, and locomotives, and the traffic delays and congestion that
an additional tnick or barge imposes on other users of roadways and waterways See.
Transportation Research Board, Sperial Rfjtort 252 Policy Opt inns for Intfrmwiat
Freight TraniportatioH (Washington, D C 1098) and Transportation Research Board,
Special Report 271 Fmykt Capacity for the Slat Century (Washington. D C .J002)
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the freight railroad network is privately owned, the railroads have a keen
financial interest in maintaining and investing in their bridges and tunnels
The federal role in overseeing the public safety of these structures, and in
funding improvements to them, has been limited

Concerning the safety area, we have found in our prior work that a risk-
management approach to oversight of companies' overall management of
safety risks provides an additional assurance of safety in conjunction with
inspections FRA has adopted this risk-management approach in applying
its guidelines for bndge management dunng its bndge safety surveys of
individual railroads. However, a more consistent and systematic approach
in selecting railroads for bndge safety surveys based on data about
railroads' bndge management programs, such as whether or not the
railroads have regular inspections by a qualified civil engineer and how
they record and use that bndge inspection data, could enhance the
effectiveness of the FRA's limited resources available for bndge and
tunnel safety This approach could help target FRA's limited bndge
inspection resources toward railroads that present the greatest safety nsk,
especially numerous short lines that may have more deteriorated
infrastructure and less technical and financial resources to maintain their
bridges and tunnels

With respect to the federal role in freight-related infrastructure, including
railroad bridges and tunnels, the federal approach to such investments
needs to be better structured to maximize achieving national public
benefits such as increased freight mobility, reduced congestion, and
improved environmental quality Although the current federal structure of
loans, credits, and grants administered by different agencies with different
missions from disparate funding sources may attain some national public
benefits, that structure is not guided by a national freight strategy and may
miss opportunities for an even higher return of national public benefits for
federal expenditures. DOT has taken a first step in the direction of
articulating such a strategy by developing its Framework for a National
Freight Policy, but we believe that the agency needs to go further in
developing a true national freight transportation strategy that can help
organize and unify the current structure to achieve that higher return Our
past work on public investments in transportation has found thai such a
strategy should focus on national freight transportation related goals,
involve all public and pnvate stakeholders, and distribute costs equitably
across all public and pnvate beneficiaries
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Recommendations for
Executive Action

To enhance the effectiveness of its bridge and tunnel safety
oversight function, we recommend that the Secretary of
Transportation direct the Administrator of the Federal Railroad
Administration to devise a systematic, consistent, risk-based
methodology for selecting railroads for its bndge safety surveys to
ensure that it includes railroads that arc at higher risk of not
following the FRA's bndge safety guidelines and of having bridge
and tunnel safety issues.

To help better focus linuted federal resources, we recommend that
the Secretary of Transportation ensure that its draft Framework for
a National Freight Policy

• includes clear national goals for federal involvement in freight-
related infrastructure investments across all modes, including
freight railroad investments;

• establishes and clearly defines roles for all public and private
stakeholders; and

• identifies funding mechanisms for federal freight-related
infrastructure investments, including freight railroad
investments, which provide the highest return in national public
benefits for limited federal expenditures

Agency Comments We provided a draft of this report to DOT for review and comment prior to
finalizing the report DOT and FRA officials—including FRA's Associate
Administrator for Safety— generally agreed with the information in this
report, and they provided technical clarifications, which we have
incorporated in this report as appropriate. These officials agreed with the
recommendation related to the methodology for selecting railroads for
bridge safety surveys and said that they are already taking steps to
implement it, and DOT officials said that they would consider the
recommendation concerning changes to DOTs draft Framework for a
National Freight Policy.

As agreed with your offices, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 30 days from the
report date We will then send copies of this report to the appropriate
congressional committees and to the Secretary of Transportation We will
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also make copies available to others upon request In addition, this report
will be available at no charge on the GAO Web Site at http //www gao gov

If you or your staff have any questions about this report, please contact me
at (202) 512-2834 or heckerj@gao gov Contact points for our Offices of
Congressional Relations and Public Affairs may be found on the last page
of tliis report. GAO staff that made key contributions to this report are
listed in appendix IV

JayEtta Z. Heckcr
Director, Physical Infrastructure Issues
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Appendix I: Scope and Methodology

To determine what information is maintained by railroads on the condition
of their bridges and tunnels, and the contribution of this infrastructure to
congestion, we reviewed documentation from railroads on bridge and
tunnel data management policies, inspection procedures, sample
inspection reports, and capital improvement plans. We also determined
the federal role in collecting and reporting information on railroad bndgcs
and tunnels by interviewing officials from federal agencies, state agencies,
freight railroads, and industry associations (see table 4), and by reviewing
bridge and tunnel data collected and maintained by these federal agencies
To determine to what extent bndges and tunnels contribute to freight
railroad congestion, we reviewed literature on freight railroad congestion,
railroad corridor plans, and freight demand studies to identify current
levels of freight railroad congestion, major factors contributing to
congestion, and proposed solutions We also interviewed representatives
from industry associations and railroads to understand how this
information is used, what challenges railroads face in maintaining and
replacing railroad bndges and tunnels, and what strategies railroads use to
enhance capacity and alleviate congestion. We did not independently
verify the accuracy of public or pnvate bndge and tunnel condition
information, inspection reports, or congestion information In addition, we
did not independently assess the conditions of bndgcs and tunnels.

To identify the federal role in overseeing railroad bndge and tunnel safety,
we reviewed public laws and interviewed officials from the public
agencies and railroads listed in table 4. In particular, we discussed the
Federal Railroad Administration's (FRA) structural safety oversight role
with FRA's Chief Structural Engineer, all five FRA bndge specialists, and
one FRA regional track specialist, and asked railroads about their
interactions with FRA We reviewed examples of FRA's bndge safety
survey documentation to determine the content of these surveys and what
actions FRA takes after assessing a railroad's bndge conditions. We also
accompanied an FRA bndge specialist on a bndge safety survey and other
informal bridge and tunnel observations We reviewed examples of FRA
emergency orders, compliance agreements, and structural observation
reports to determine how FRA enforces its oversight role. Because there
are more bndgcs than tunnels in the United States and because FRA has
established a policy on bndge safety, we reviewed more information on
railroad bndgcs than on tunnels. Moreover, because we used FRA's
records to understand FKA processes and actions, we did not
independently vcnfy the reliability of the data in this sample of FRA's
observation records.
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To determine how public funds are currently used for railroad
infrastructure investments, including those for bridges and tunnels, we
interviewed the entities included in table 4 and synthesized relevant
information from these entities, as well as from the Federal Highway
Administration and the Joint Committee on Taxation. We did not
independently verify the accuracy of the self-reported cost information
provided by the railroads, public agencies, and professional associations.
We reviewed Department of Transportation's (DOT) draft Framework for
a National Freight Policy. We also analyzed pertinent legislation and
analyzed and synthesized relevant information from our reports and other
ongoing work.

To determine what criteria and framework could be used to guide the
future federal role in freight-related infrastructure investments, including
those for railroad bndges and tunnels, we relied extensively on
perspectives gamed from our past work in transportation and
infrastructure systems and federal investment strategics. We also reviewed
DOTs Draft Fi-amcworkfor a National Freight Policy. We used our prior
work and conventional economic reasoning to identify key considerations
regarding possible revenue sources and funding mechanisms for federal
government support for freight-related infrastructure investment and to
evaluate potential revenue sources and funding mechanisms on the basis
of those considerations

In addressing all of our objectives, we conducted five site visits to

• observe the conditions of selected bndges and tunnels on Class I,
II, and III railroads;

• understand maintenance and deterioration issues inherent in
different geographies and structure types;

• interview railroad and state agency personnel who manage, inspect,
and maintain these structures;

• interview railroad operations personnel who monitor traffic
capacity and congestion and finance personnel who determine
capital investment priorities and allocations; and

• meet with state and local transportation agency officials

For a complete list of all entities interviewed, including those interviewed
as part of our site visits, sec table 4 We selected our site visit locations—
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Baltimore, Maryland and Washington, D C , Illinois and Iowa, Kansas and
Missouri, Ohio and West Virginia; and Oregon—based on geographic
distribution and the presence of large and small railroads, private-public
partnership stakeholders, and state DOTs involved in freight railroad or
large freight railroad public-private partnerships.

In addition to interviews conducted as part of our site visits, we
interviewed representatives from the six largest Class I freight railroads in
the United States;1 Amtrak; industry associations; federal, stale, and local
transportation officials, and federal agencies involved with collecting
information on, overseeing, or providing funding for railroad bndges and
tunnels. We also interviewed additional state agencies based on their
involvement in railroad bridge and tunnel oversight, freight railroad
funding, or major freight railroad public-private partnerships Table 4 lists
the names and locations of all railroads; federal, state, and local agencies,
industry associations, and transportation, engineering, and academic
experts we interviewed as part of our review.

Table 4: Names and Headquarters Locations of Entities Contacted

Name Headquarters location

Class I freight railroads

BNSF Railway Company* Fort Worth, TX

Canadian National Railway1 Montreal, Quebec

CSX Transportation* Jacksonville. FL

Kansas City Southern Railway1 Kansas City, MO

Norfolk Southern' Norfolk. VA

Union Pacific Railroad Company" Omaha, NE

Class I passenger railroads

National Railroad Passenger Corporation (Amtrak)' Washington. D C

Class II freight railroads

Iowa Interstate Railroad* Cedar Rapids, IA

Wheeling and Lake Ene Railway Co * Brewster. OH

Class III freight railroads

Albany and Eastern Railroad Company1 Lebanon. OR

Belt Railway Company of Chicago1 Bedford Park. IL

'W<> did not interview Canadian Pacific, whose railroad lines in (ho United Stales comprise
tin.1 smallest Class I freight railroad
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Cedar Rapids and Iowa City Railway Co (GRAND 1C)* Cedar Rapids, IA

Iowa Northern Railway Company* Cedar Rapids, IA

Kansas City Terminal Railway Co * Kansas City, KS

Ohio Central Railroad Company1 Coshocton. OH

Port of Tillamook Bay Railroad* Tillamook, OR

SEMO Port Railroad* Scott City. MO

Watco Companies. Inc * Pittsburg. KS

Federal agencies

U S Army Corps of Engineers Washington, D C

U S Department of Defense
Surface Deployment and Distribution Command1 Transportation Engineering Agency

Newport News. VA

U S Department of Energy Washington, D.C

U S Department of Homeland Security
United States Coast Guard
Transportation Security Administration

Washington, D C

Washington, D C

Arlington, VA

US DOT
Federal Highway Administration

Federal Railroad Administration

Office of Safety and Compliance*
Office of Railroad Development
Office of Policy and Program Development

Washington, D C

U S Environmental Protection Agency Washington, D C

State agencies and oversight organizations

Illinois DOr Springfield, IL

Kansas DOT* Topeka, KS

Louisiana DOT and Development Baton Rouge, LA

Maryland DOT" Hanover, MD

Missouri DOT Jefferson City, MO

Ohio DOT Columbus, OH

Ohio Rail Development Commission* Columbus. OH

Oregon DOT" Salem. OR

Pennsylvania DOT Hamsburg, PA

Pennsylvania Public Utilities Commission Hamsburg. PA

Public Utilities Commission of Ohio" Columbus, OH

Tennessee DOT Nashville. TN

Local agencies

Chicago DOT Chicago, IL

Columbus Regional Airport Authority1 Columbus, OH

Unified Government of Wyandotte County and Kansas City, Kansas' Kansas City. KS
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Industry associations

The American Association of State Highway and Transportation Officials Washington, D C.

American Short Line and Regional Railroad Association Washington. D C

The Association of American Railroads Washington, D C

Transportation, engineering, and academic experts

Dr Kazuya Kawamura. University of Illinois at Chicago Chicago, IL

National Academy of Railroad Sciences1 Overland Park, KS

TranSystems* Kansas City. MO

URS Corporation" San Francisco, CA

Souru GAO

'Indicates representatives were included in a site-visit
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Appendix II: Examples of Bridge and Tunnel
Maintenance, Component and Structural
Replacement Costs on Selected Railroads

Bridge type Description of work Cost estimates

Maintenance

Bridge ties

Moveable steel bridge

Replacing a bndge tie

Moveable bridge annual maintenance

$450 per tie

550,000 to S1 million

Component replacement or repair

Timber bridge

Timber bridge

Timber bridge

Concrete bridge

Concrete bndge

Concrete bndge

Steel bndge

Moveable steel bndge

Moveable steel bndge

Tunnel

Tunnel

Tunnel

Replaced several timber components

Replacing timber approach span

Replacing timber substructure and deck with steel and concrete
components

Concrete bridge pier replacement

Abutment replacement

Replacing stone arches with culverts

Upgrade steel to handle 286.000-lbs. railcars

Replacement of several steel components

Fender system replacement caused by barge stnke

Replacing timber lining in tunnel with concrete lining

Upgrading ventilation system

Opening or "day-lighting" tunnel

$40.000 to $50.000

5239.000

S3 - 53 5 million

8225,000

575,000

$50.000

5100,000

$1 million

S200.000 10 5600,000

$600.000

S3 5 million

$3 million

Replacement

Timber bndge

Steel bndge

Moveable steel bridge

Moveable steel bndge

Timber bndge replacement

Steel bndge replacement

Moveable swing span replacement

Replacement of a moveable swing span bndge with a lift span bndge

$600.000 to $700,000

522 - 544 million

525 - 540 million

5100 million

Source GAO antlyin of fitwviows with raiirud oftoab
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Appendix III: Considerations of Funding
Sources and Mechanisms Available for Federal
Funding of Freight-Related Infrastructure

Different funding mechanisms and revenue sources can be used to
implement any future federal role in freight infrastructure investments.
Two main revenue sources arc available to the federal government in
financing freight infrastructure investments: (1) general revenue, which
comes primarily from broad-based personal and business income taxes
and (2) beneficiary financing revenue (such as user fees or fuel taxes),
which comes from taxes or fees assessed to specific groups that would
benefit from the federal investment. Revenue from both of these sources
could be used to increase investment in freight railroad infrastructure
beyond the level that the railroads would provide without federal support.
We note, however, that all revenue sources do have opportunity costs, that
is, the costs of any benefits forgone from alternative investments that
could have been made with that revenue

As discussed earlier in this report, the federal government currently uses
three main funding mechanisms to support freight railroad infrastructure1

grants, loans, and tax credits.1 Each funding mechanism has its own
advantages and limitations, but some implications would apply to each
For example, while the three mechanisms may make federal subsidies
available for freight infrastructure investments, they may not necessarily
increase the total amount of funding provided for those investments
Instead, these subsidies might result in the substitution of federal funds for
the railroads' own funds for investments that they would have made
themselves, even without federal support. Revenue sources and potential
funding mechanisms need to be evaluated in terms of several key
considerations—including equity, sustainabihty, and efficiency for revenue
sources, and efficiency and transparency for funding mechanisms—as
discussed below

Equity - Equity is often assessed according to two principles- the benefit
principle and the ability-to-pay principle Equity occurs according to the
benefit principle when those who pay for a service are the same as those
who benefit from the service. Under the ability-to-pay principle, those who
are more capable of bearing the burden of taxes or fees pay more in taxes
and fees than those with less ability to pay, and a tax or fee structure is
generally considered more equitable if that is the case. The use of general
revenues is most equitable according to the benefit principle when the
benefits are diffused across all taxpayers. Benefit financing sources (per-
container or pcr-railroad-car fees or commodity-specific raxes) can be a

'Tax credits are reductions in tax liabilities l>ased on preferential provisions of the lax
rode, resulting in forgone lax revenue for the fcdural govornment

Pane 59 GAO-07-770 Railroad BridffL-u and Tunnel*



Appendix III- Consideration!! of Funding
Sources and Mechanisms Available tor
Federal Funding of Freight-Related
Infrastructure

more equitable funding source when the benefits are more focused on a
locality or set of users and it is possible to collect the additional revenues
from beneficiaries through higher fees or taxes. Either approach could be
consistent with the ability-to-pay principle depending on how the revenue
source is structured A combination of beneficiary financing, federal
general revenue, and local matching funds could also be used to enhance
equity in order to link the amount of payment for an infrastructure
investment to the anticipated amount of private, national, and local
benefits gained, although these benefits may be hard to quantify.

Sustainability - Sustainabihty can be defined as the ability of a revenue
source to maintain a given level of federal expenditure for an investment
over time Technological change or inflation could affect the susiainabihty
of some beneficiary financing revenue sources by influencing revenue
levels or their purchasing power. But these sources can be more
sustainable if they have the flexibility to respond to reductions in demand
or consumption and can be indexed to inflation or otherwise periodically
adjusted The sustamability of general revenue could be affected by the
federal government's long-term structural fiscal imbalance

Efficiency - Efficiency implications exist for both the choice of revenue
source and the choice of funding mechanism For revenue sources,
efficiency can be assessed based on the impact of economic behavioral
changes likely to result from use of each source and by how much
accountability2 is provided. Using general revenue rather than beneficiary
financing revenue sources is likely to cause smaller behavioral changes
than using beneficiary financing Beneficiary financing is likely to cause
larger behavioral changes in raising a given amount of revenue because
the impacts of a revenue increase would be more concentrated in a
geographic location (for example, a user fee assessed for using a specific
bridge or other structure) or on a group of beneficiaries (for example, a
diesel fuel tax assessed only on railroads) However, these behavioral
changes can have either negative or positive consequences on economic
efficiency, such that in different circumstances increasing revenues from
either funding source could be less efficient or more inefficient. In terms
of accountability, the efficiency of a revenue source can be enhanced by

"Accountability can b<> defined as ensuring Hut the beneficiaries of a service pay the* full
social cost of thai service All hough this concept is similar to the benefit principle fur
:issesbing equity, in discussing the effects of accountability on efficiency, we an* concemerl
with the accountability it provides rather than the fairness For example, if Ihe
beneficiaries do not pay the full social cdhi of a benefit, they may seek to have more of the
service provided hy the government even when the additional amounts of thai service cost
more than thoir actual value to provide
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Federal Funding of Freight-Related
Infrastructure

collecting funds from the groups that are benefiting from federal
investments in freight infrastructure. For funding mechanisms, efficiency
can be defined as the amount of benefit gained for the amount of federal
resources provided Grants may generally be more efficient than loans in
that their administrative costs may be lower For tax credits, efficiency—
or the benefits gained for the forgone tax revenue—is both difficult to
calculate and difficult to control, because private firms often control the
use of ihe credited funds rather than the government Therefore, the
government may have less opportunity to direct the funds toward
generating specified national public benefits than it does for grants or
loans.3 To increase the efficiency of grants, maintenance of effort
provisions1 could be incorporated to decrease the likelihood that the
funding provided through them will be substituted for other funds, rather
than combined with other funds to increase the total investment Although
tax credits do not involve outlays of federal funds, they do have analogous
costs in forgone tax revenue that would have to be considered in
evaluating their efficiency.

Transparency - Transparency can be defined as the extent to which the
costs of federal infrastructure investments are visible when using a
funding mechanism The commitment of federal resources is visible if
there is a direct appropriation for a federal grant or loan program With a

3In some cases, the government controls the allwaiion or funds Tor certain lax credits For
example, officials from Ihe, Department or (he Treasury (and a group of external reviewers)
review and score New Markets Tax Credit applications and then make specific allocations
of the Credit itself to qualified applicants See GAO. Tar Policy Mm* .Markets Tax Credit
Appears to Increase Investment by Investors in Lnw-Income Communities, but
Opportunities Exist to Better Monitor Compliance, fi AO-07-:JJK> (Washington. D C Jan
31, JOT) p 7

'Maintenance of effort provisions would require the entity receiving the grant to maintain a
certain level of spending over the duration of the grant in order to receive the grant
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grant or a loan, the federal government can readily demonstrate how much
money was invested in what infrastructure. These funding mechanisms
can also be guided by objective, transparent criteria in conjunction with
congressional control over annual funding levels. With tax credits for
railroad infrastructure investment, however, il is less visible how much the
investment is costing the government through forgone revenue, and it is
harder for Congress to make trade-offs with other discretionary spending
programs.
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B> Hand
Sandra Biovvn
I rout man Sunders. 1.1 I'
401 Ninth Street. NW Suite 1000
\\ashmyton. DC 20004

Re Port ol'C'oob Ba\ I coder Line Application - S I B Hn Dkt. No 35160

Deal Ms Brown1

i.nelosed please find Central Oregon & Pacific Railroad Inc.'s ("CORP") Responses and
Objcuions to the Port ol Coos Bay's discinerv requests in the above-captioned proceeding
Also enclosed are documents that arc responsive to the Port's discoverv requests CORP is
prepared lo produce additional responsive documents containing confidential and commercially
sensitive information, once an appropriate Protective Order is issued m this proceeding. Such an
order is necessary lo shield confidential information from potentially harmful public disclosure

If you would like to discuss this request, please contact 1 erry I lynes or me

Paul A. I lermrtdrsbaugh
fv (Vfl/rti/ Oregon
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BEFORE rilK
SI KK U K I K \\SPORIAI ION HOAKI)

OieLion Intel national Pon ol Coos Ha\ l-eeder I me )
\pplication Coos Ma) I meol the t ential Oiegon JC. ) 1 mance Docket \'o 1
Pill I 111 Kailkiad 1 11C )

CEiVI RAL OREGON & PACIFIC RAILROAD, INCVS
RESPONSES AM) O1MKCI IONS TO

()UK(;O\ INTERNATIONAL PORT OF COOS BAY'S
FIRS1 SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF

DOCl'MENTS, AM) REQUEST TO ENTER I PON LAM)

Puisuuni to 40 C l; K I'nrt 1 1 U anJ other apphcublc lules and uulhuril). Ceniral Oregon

I\H.I|!L Railroad. IIIL ("C ORP"). by Us attorneys. Sidlc\ Austin I I P. iespond> as lolUms in

CLion Intoinational Poit ol C'ODS lla\\ ( "I he Port") 1-nii Set orintciroyaioiies. Kci]ue^s lor

Production ol Documents, and Request u> llnter Upon I and (the "Discover} RequcMs")

(icncrul Objections

COKP's (jenoral Ohiceiums. set forth herein, apply to each and e\cr\ one ol the Npecilk

inteiiou.iioncs .ind doeumeni requests that lollou C'ORP's objetiions shall not uai\e. limit. D<

prejudice an) objections it max later assert

1 CORP obiecls lo any and all definition^ and/or instructions to the extent ibex

either expand upon or eonllivt uiih 49 C I R Part 1114. Suhp.nl I) C'OKP lurthei nbietts u»

these DisLiuei) Requests lo the extent thai they seek to impose obligation* on C ORP gieatei

than, in iiinMisi-ient mill, those imposed undei A1) C 1 R Part 1 1 1 4 Suhpail I)

2 C ORP ohiens to eaeh aiul e\ei \ Ink'iiouatnix and Document Request to tbe

exknt lli.il n *.ei.ks inloinMium p'iMLLled b\ the atioine) -them piixilege. iheattome) woik

^iiidiiLl doLlime in an\ ntner Applicable priMleiie pitileL'.um 01 exemption liori JisLiixe:) o:

dis(.losuie In ihe (.\ent thai an) such pinileued piuleLled 01 exempt mlormaiion ^



BKhOKK IHI-;
S U R F U E IRANSI'ORTATION HO\KI)

on International Poll ol (. oos Bax I eedei I me )
\ppliLiKinn Coos Ba> I.mo ol ihc Central Oieuon & ) I inanco Docket No 35161)
Pautic Raihoad. Inc }

CE.VI RAL OREGON & PACIFIC RAILROAD, INC.'S
RESPONSES AM) OB.IKC I'lONS IX)

OREGON INTERNATIONAL POR I' OF COOS BA\ \S
FIUS r SKT OF INTEKKO(;ATOKIKS. KKQI-ESTS FOR PRODUCTION OF

DOCliMKNTS, AM) REQUEST TO ENTER UPON LAM)

I'uisuuni lo4y C I' l< Pan 111-I and other applicable iiilcs and auihorii\. Central Oregon

& Pncilic Railioad. Inc (' CORP"). b> iti Jllornc\s. Sidle\ ViMin LLP. responds ah lollous to

Oiegon Inicrnalional I'ort ol'C'oos I Jay's ("'I he Port") I'irst Set oflnicnogaiones. Requests lor

Pioiluction of Documents, and Request to l.nter l-pon Land (the "l)iseo\er\ Requests").

(icncrul Objections

C'ORP's (ienerjl Objections, set forth herein, apply to each and exery one ot the .spculic

iiiiL-iiogLUories and document icquesis that follow. C'ORP's obiections ^hall not \\ai\e. limit. 01

prejudice an\ objections it ma\ later assert.

1 CORP objects 10 any and all definitions and/oi instructions to (he extent the>

either expand upon or conflict xx-ith -W C' I R Part 1114. Subpart 1$ CORP further objects to

these Discoxci} Requests to the extent thai lhe> seek to impose obligations on CORP gieaier

than, or inconsistent xxith. those imposed under 49 C' 1 R Pail 1114. Subpart IJ

2 C ORP objeLN to eaLh and e\ei> Intenogatorx and Document Request to the

extent thai it seeks mloimalion pintetted b> tlu1 alitirnex-Llient pnxile^e. (he attoinex \\oik

pioduci doLlime 01 anx other applKable pnxilege piuuxlion orexeniption horn JISLOXCIX 01

Miie In the exent thai anx sui.li prnileyed. p:otected or exempt information is



inad\cik"Mly produced 01 provided. Mich disclosure 01 pioduciion is not intended as and should

nol he ui'iNtiued vis. a \\ai\crol am applicable privilege, protection 01 exemption

i CORP oh|CLb to each and eveiy Discovery Request lo ihc extent thai it seeks

information or data that i.s not relevant lo the subject maitcr ol'this proceeding or is not

lea.sonably calculated to lead lo the discovery ot admissible evidence

4 CORP objects to each and e\eiy Document Request lo the eMenl that it is

ta) overly broad, (b) \ague and'or ambiguous, (e) tails lo describe vvuh reasonable paiticularily

ihe inlomuilion sought, (d) seeks inlormation thai is nol uithin the possession, custody or loniiol

of CORP. or (e) uould impose an undue burden thai outweighs any rele\anee or probatixe \alue

the inlormation sought may have in this proceeding.

5 C'ORP objects lo each and every Discovery Request lo the extent that il requests

inlonnation or malenal that it is (a) alieady in the possession ol'lhe Port, (b) public!) axailable

or oiher\\ise icudily available 01 accessible to the Port from olher sources: or (e) as accessible 01

available to the Port as it is lo CORP and producing responsive information \\ould impose

substanualU the same or greater burden on CORP as il uould impose on the Pon

6 CORP objects lo Instruction 6 to the extent it seeks lo impose obligations broader

lhan those imposed b\ 49 C I R Part 1 1 1 4 CORP further objects to Instruction f> on the

giounds of impracticability -- il a poientinll} responsive document has been lost nr destroyed

(a) C'ORP \\ould nol necessarily be auarc ol lhai e\ent. (b) CORP uould most likely be unauiire

ol the LiiLi'instanLes ol loss 01 destrutiion ol specific documents and ((.) CORP uuuld be unable

lo determine the auihurs recipients dales ol creation, contents, which tan usually only be

h\ icMCumi: the unavailable document



7 CORP ohiccts 10 ihc definition ol ' Document " lu the extent il seeks lo impose

obligation-* hioadei than those imposed h\ 49 C 1 R Pan 1 1 14 (.'OKI* fuither objects to the

Jet "mi lion ol Document in I ho extent il seeks information or Jam thai is pimlcgcd. prokxU'd hv

ihc attornex -client woik product doiinnc. or otherwise protected. exempted. or excluded tiom

disco\ci\ urdisclosuic h\ an applicable privilege, proicction. rule, or doctrine In these

Kespon^O'. (.'OKI1 \\ill imerprel the term "Document" us excluding un\ data or other inloimution

thai is pioiecled from dibcovci) or disclosure h\ such pns ilegc. protection, doclimc. or rule

8 CORI* objects to the multiple definitions of "Identify" to the extent they seek to

impose obligations beyond, in addition to. or inconsistent with discovery obligations undci

49 C I- K I'art 1 1 14 CORP lurther objects lo the multiple definitions ol • Idenulv" as \ague and

9 CDRP objects to the definitions ol " 'Identil\* when used in refeience lo a natural

person" 01 to other eniiues as seeking to impose obligations or requirements be\ond. in addition

to 01 inconsistent with discovery obligations under 49 (' 1- |< Part 1 1 14. CORP has no dutv to

invesiigale or disclose the business addresses, telephone numbers, emploveis. and/or job titles or

business activities ol thud parlies rurihermorc. these definitions would impose an undue

buiden thai outweighs any iclevance or piobaiive value the information sought mav have in this

proceeding

10 CORP objects to the definition of" Idenulv ' when used in connection with a

eni" as «teekmg lo impure obligations 01 rcuuircivcnis hcumd. in addition to. ui

Mcni with diM.ovciv obligations under 49 ( 1 R Pan 1114 CORP lus no Ji:i> to teaicli

lur gathci and (.alalog e\ei\ doLiimeiii possihK impliLjted hv an inienogalorv with the mure

iluin eighi P!LXC> of information specified as required bv the deliniiion I his dcllmtion would



impose .in undue bin den that outweighs anv relevance or piobaiive value ihe mluimaiion sought

m:iv have in llus pioeeeding CORP \\ill respond lo any interrogator asking it tu "idennly"

piiitiuilai document:* as it u were a lequest for production ot those documents and respond in

acLOidanee with 49 C I l< J 1114 30

11 CORP obicels lo the definitions of "relating to " and " iclaics lo" as ovci lv hroad.

uiiJulN buidcnsomc. \aguo. and ambiguous

12 ('OKI* objCLib U) the Port's requests for' all" inloimaiion and documents eis

iiiidul) buidensome CORP uill produce such relc\um. non-pn\ile»ed mlonnauon as can he

located in a reasonable scaich

13. CORP objects to the Poit's requests relating to mloimation relating to 'the I me"

a.s defined in Definition No 9 lo the extent that these requests call for CORP to perform special

Mudies lo obtain this information CORP does not scpaiately maintain data regarding "the I me"

las defined h\ the Port) m ihe oidinary course of business. CORP lurther objects to the

definition of "Line" to the extent that M includes track o\er \vhich CORP discontinued service

puisuanl to iheamhont) granted in SI'H Docket No. AD-SI5 (Sub-No IX). I'runtil Oitgon A

/'(/t R R Im DiMtfijliniuifiLi'I \tCfJimn m('(ui\ t'twnn. OR

14 CORP obiecls to the Poit's failure lo limit it* lequesls in a iele\ant lime period as

o\eihroad and undulx burdensome I he Poit seeks information thai is not relevant to this

proceeding and is noi reasonahlv ealeulaied to lead to the production o! :idmis.sihlc evidenLC

Suhiett to. and without \\ai\mg this ohjeelion. unless oihciwise indkaied. C ORP's responses

will covei the peimd horn 2005 to the piesent

if ('OKI1 does not umicdc the relevance. ipaienali!>. Lompetente. nradmiNsib:lit>

.is cv idenee ol anv of the inlnnnaiion icquested in these Diseoveiv Rcijiiesis Hv producing



iesponsi\e documents ui infm million, t OKI1 does not concede such mlurmalion 01 dofaments

aic ic!c\ant. maieiial. 01 admissible inlo oMileiiLe and am such piodiiLtion i> nut intended lo

\\ai \e :m> ul C ORP's obiectums lo an> ol ihesc DISCOXCTX Kcqucsis CORP re-sen es its lights

ID t>b]cc! on an\ ground lo ihu use nl ihe responses pro\ uled licicm. in this proeeeding IT an\

appeal iheieol. or in am Mibsequeni proceeding or action

16 CORP objects that the Port hu& not mined for a Proieclixe Ordei in this

pioeeeding C'OKP objects to pioducmy commercially sensilnc. conlldential and proprietary

intoinialion. including shippei-specific data, in ihc absence of an appiopnate Protective Order

Subject 10 the objections asserted in this icspon^c. C'OKP \\ill produce rcsponsne documents and

business iccords Lo the Puil as soon as (he Hoard entcis an appropriate pn>u.xmc ordei and

eligible icpieseniatixes ol the Port execute Ihe conlldentialitx agreements or undertakings

picsenbed b> such Proleciive Order.

17 C'OKP's Cicneral Obieetions. Specillc Objections, and responses are based upon

mloimation piesentl) kmmn lo il C'OKP reser\es the right lo rel> upon lacls. dotumcnts or

other e\ idence thai it ma\ dexelop or that may subsequently come to its attention, lo assert

additional objections, and to supplement or amend these responses at any time

Snt'c'ific Ohk'i'tions

In addition to its General Objcclions (uhich shall appl\ in lull lo each and every

DisLO\ei\ Kcquesl. iMihiuil turther enumcralion). C'OKP also asserts Specific Objections lo each

Inicrrng.ilui} and Document Keqiiest C'OKP pieserxes all ul Us Cieneial Ohiections set lorth

,ibu\e and nine ol the lulUming Speeille Obiecimns shall wai\e 01 limit the stupe, hie.idlh.

Tjlii. 01 a ' i L t i b i l i t x ol ihuse denei:il



IMKKKOCMOKIKS

IncerroiMlon \o. I I'lea.se state the milestone markers lor the porlion(s) of the Line tli.it is
(iire)<mnedb> COUP.

Uesnonse:

SuhicU to ihc (Jeneial Obiections. CORP icsponds th;ii it ouns the portion ol the I me

belucen MilcpoM 652 11 and Mileposl 7d3 13

Interrogator* N'o. 2 IMea.se Male the nainu(s) and milepo&t markur(s) for all stations located
on the portion(s) of the Line that is (are) owned h> COUP.

Response:

(.'OKI* objects to ilu.i Inicrrogjiorv as unduly huidcn*omc to the cxienl il seeks

inlbimanon that (i) is contained in ('OKI'S Application for authority to abandon and discontinue

ser\ ice owriho Line Illed July 14. 2008 in S I B Docket No AH-515 (Sub-No 2)

("Abandonment Application"), (n) is publicly axailablc, or (111) is otherwise readily available lo

the I'on SVv Duke A'/if/^i i' V«/A//* St> ('u . S'l IJ Docket Nos 42069. 42070 (lul> 26. 2002)

("|l|t i> undul> buidensomc lo i equine a party to produce intbrivuilion that is axailuble horn

public recoids or ihiough less intrusive means ") Subject to and without wan ing lt^ oh|et.iions.

C'OKP icsponds that the .stations on the portion ot the l.inc ouneJ by ("OKI1 are Danebo

(\ll' 651 II). Venota (Ml1 660 50) Noli (MP 665 30). Vaughn (MP 66S 30). Riehaidson

IMP 685 00). Suisshome (MP 697 10) Suislau (MP M* 80). I ide (MP 690 20) Miiplelon

(MP 705 30). Heck (MP 710 30) WouKon (MP 715 00). Cushman (MP 716 30). Caiui}

IMP 721 iO). Kroll (MP 718 30). Undiner 1 unction (MP 7^9 30). Keodspuit (MP 74J (»())

(MI* 7S2 10). Hausei (MP 759 10). and Cordcs (MP 763 00)



Iriterroiiiiton No. 3 Please state CORPS s\sivm operating revenues and operating costs
from providing rail transportation sen ices nj \ear tor each of the following tears: 2007,
2006, 2005, 200-1, and 2003.

Response-:

CORP specillcall) obiecls to tin- Inienogatorv a> inelexant lo this pioeeeding I lie

annual ic\cmies and operating costs of C ORP as a whole ha\c no relevance to the 1 eeder Line

Application CORP further objects, lo this Inlcrrogaloiy as oveibroad and not reasonably

calculated to lead lo the diseo\er> of admissible evidence by seeking inele\aiil information lor

\eais pnor to 2005

Interrogatory iNo. 4 Please state C()UP\s operating revenues and operating cos is from
providing rail transportation .service by each major brunch or the CORP rail \\stem Tor
each of the \cars 2007, 2006, 2005, 200*-l, and 2003.

Response:

CORP specifically objects lo this Interrogatory us irrelevant to ihis proceeding I he

annual revenues and operating costs of CORP's branches have no rclcumcc to the I eeder Line

Application CORP luither ohjcxts to this Inlerrogalor\ as o\cibroad and not reasonably

calculated lo lead lo the discover) of admissible evidence b\ seeking irrelevant information lor

\ears prior lo 2005 C'ORP also objects to this Inlenogalor> as unduly burdensome to the extent

it seeks information that (i) is publicl) available: or (n) is otherwise readily available to the Porl

.Siv/JirilL'/m'ijji v V«i/ij/A.Vu ((;.S IIJ Docket Nos 42069. 42070(Jul\ 26. 2n02)c|l|ns

undulv burdensome lo lequire a party to produce information that is available from public

ict.iin.ls or ihiough less inliusivc means ") In addition. C'ORP >.peei!lcall> objcV.s 10 :his

lnteiiogahn> because (. tM<P does mu maintain data b> hiunch line in the oidmai) couise ul

.ind iheielore the lnteiiogator> \\ould lequire ( ORP to perloim a special siud> Stv

. I 1/4 In*, v I mtin I'm It k ( n . S 11) Docket \u 42l04i\Ia> le) 2lHJKi Subiecl

:o anJ uiihout uaninti Hi ubieefoiis. C ORP icspimdN that M \\ill p:u\ule the Poi' \\ilh estimated



opeiating lexenucs and opeialing tosts lor the Coos Ba\ Suhdix ision (defined as the (. ORP-

uxvncd and C ORlMeased hue l'iom Danebo to Coquille) lor 201)5 200ft. and 2007. iub|eU lo an

appiopnale proieelixe ordci

Interruption N'u. 5 Please slate COKP's sxstem operating profits (not rexvnues) for each
of the \esirs 2007, 2006, 2005, 2004, and 2003.

Response:

CORP speeificallx objects 10 (his Inienogaioix as inclcxanl to llns protccdinu Ihc

s>stcm opLTJimg profits ol'COKP as a xxhole have no rclexancc lo the I eeder Line Application

COKP lurthei ohiecls to this Imciiogjiorx as oxcrbroad and not reasonablx caleulaied to lead lo

the discovery of admissible ex idence by seeking nielevant inlomiation for xeais prior to 2005

Interrogatory Nu. 6 Please stale COKP's operating profits (or losses) from rail operations
on the Line tor each of the years 2007, 2006, 2005, 2004, and 2003.

Response:

CORP spceilleallv objects to ihis Interrogatory as irrelevant to ihis proeeedinii C'ORP\

operating losses l'iom rail opeialions on the Line in pasl xears dating back to 2003 are not

iclexani to the iisues raised in ihc I eeder I me Application CORP fiuiher objects lo this

Inteirogatoix as oxeibioad and not icasonablx calculated to lead to the discoxcrx ol admissible

ex idence b\ seeking irrelevant information lor xears prior to 2005 In addition. CORP

tpciilkall) objects to ihis Inlcnogaiorx because CORP does nol maintain data bx branch line in

the ordinal \ course orbusmes.s and iherelore the Inieirogatoi\ xxould require CORP to pcnmm a

spcual stud) SVi- i11;. fini&ip I/A /m r I won I'M It R Co SIHOoLkctNo 421U4

(Max |y. 200X) Subject to and uiihuut \xai\mg Us obietiions. CORP responds ihai u \ \ \ \ \

pio\ idc the Port xMth csimutcd total operating losses lot the (. oos BLU Subdi\ isum (ilefmeJ as

the C ORP-oxxncd and C ORP-leased line Irom Duiiehu to C oquille) for 2005. 2006 and 2007

sub-eU in an apprupiuic prukxtne ordei



liiteiTQiintnn No. 7 Pic use explain the basis for the statement "( ons Da\ line current!)
operates at an annual delleil of approximately $1,500,000" as contained in the CORP /
KailAmcrica presentation, "Central Oregon & Pacific Railroad Partnership tor Coos Ua\
Kail Line" dated Nov. 14, 2007.

Response:

('OKI1 obfCLts lo this Interrogator as undul) buulen.some io I ho extern lhai n aeeka

information thai (i) i:> contained in the CORP Abandonment Application or in CORP's

submissions in Finance Docket No 35130. (11) is public!} available: or ( i i i ) is otherwise readil>

j\ .nlablc to the Port Set? Duke /.w/jfi v \'tii/olk So ( \ > . S ID Docket No.s. 42069. 42070 (Ju l \

26. 2002) ("| I |l is unduly burdensome U) require a part) lo produce information that is available

f i o m public records 01 through less intrusive means '*) Subject to and \vithout wumng its

obieclions CORP stales thai the eslimaie \vas based on an allocation of CORP's total 2006

rexcnues and costs among the Coos Day Subdivision and other C'ORP subdivisions CORP also

reteis the Port to CORP's icsponse to Interrogatory N'o 6 and lo 1 \hibi i 1 to CORPS

\bandonment Application

lnlernmalor\ N'o. 8 Please identify all sources of revenue arising from the Line that are
not associated \viih railroad operations, anil identify the amount of such revenues, b> t\pc,
on an annual basis for years 2007, 2006, 2005, 2004^ and 2003.

Response:

CORP spccillcjll) obiocis lo this Interrogatory as irrcluvnnl lo this proceeding CORPS

•ion-rail rcxcnucs on the Line m past \ears dating back to 2001 are not relevant to the issues

Mised in the 1 ecdei I me Application C'ORP lurther objects lo ihii lnieriogaior\ as o\erbroad

and not iejsonabl> Lalculaied in load to the distmer> ol adiiTssihle e\ ideiKe b\ seeking

ii iele\ .ui i inloi i i iaiuin lor \eais pimr lo 2005 In addition. C'ORP speulieall) objects in th i s

Interrogator because C'ORP doe> not maintain Jala h\ bianch line in the oidmai> course ol

business and theieloie the lnienouaioi\ would requue CORP to pj i loim a special siuh SVi-



. I /A IHL v I mon l>ut. KK Co . S I li Docket No 42104 i\la> I1). 2008) Subject

to and unbuilt uamng its objections CORP responds thai loi purposes ol the \bandonmeni

\ppliL\ilion. CORP prepaied LCilam speual studies lor ihc \hiindonmcni Segment a:ul

DiscontinuanLC Segment ol the Coos Ha> Subdix ision (as defined in the \ppliLaiion) I hose

special studies inelude calculation* of non-rail revenue lor ihe Coos l).i\ Suhdmsion for ihc

Uase >, eai and the I orecasl Year .SVi* Abandonment \pplicution I \ I

Inlcrroiiaton1 No. 9 Please gcni'mlK docribc CORPS rcguhir, weekly service Nchedulc for
the Line that \\:is applienblc in 2007, including (a) the number of inbound and outbound
Ir.iin trips; (h) the number of shippers served: (e) Ihe approximate number of carloads
moved inbound and outbound; (d) locations of switching operation*.; (e) su Helling .sen ices
performed; (0 the number of train crew personnel involved in COUPS neekly operations;
and (g) the number of locomotives used to provide the sen iee

Kespon.se:

CORP objects to this Inierrogalorv as undulv burdensome to the extent it seeks

• nloi million that (i) is contained in the CORP Abandonment Application, (n) is piiblu.l\

available or (HI) is otheiuise readily available in the Port .S'tv Duktf /./iri&r r Vtufnlk S'n £ t> .

S I IJ Docket Nos 421)69. 42070 (Jul\ 2ft 2002) ( '|I|l is unduly burdensome to require a pail\ in

produce information that is axailable from public records 01 through less intrusive means ")

Suhjecl to and \vithout uai\ ing Ms objcelions. CORP suites that information sulficicni to den\e

[he ansuei to this interrogatory ma\ be found in the Abandonment \pplicalion and in business

leeoids that uill be piodueed to the Poil

Inlerrounlon No. 10 IfCORP last pn»\idcd regular sen iee on Ihe Line on other than a
\\eekK basis, then please yen era 1 1\ describe that sen ice, including (a) the number of
inbound and outbound train trips; (b) the number of shippers sened; (c) the approximate
number of carloads moM-d inbound and outbound; (d) locations of s« itching operations:
(e) s\\ ilchin" ser\ ices performed; (f) the number of train eren personnel; anil, (») (he
number ol locomoti\es used to pro\idcd the sen ice.

Response:

10



Interrogatory No. 1 1 Please identify the ( OKI1 cinphneu who had primnn responsibility
tor COUP'* mil operations on the Line nt the lime ('OKI* announced the Kinhnr^o.

Response:

(.'OKI1 ipixillcjIK objects to the \ague and ambiguous icim "prunar\ respoiisibilitv "

Sub]CL'i U> and \\ilhoLit \sai\ ing us objection*. CORP icsponds that Ke\ in Spiadlm. (ieneial

Manager ol CORP, was responsible loi rail operations on the Line in Scptcmbei 2007

Intcrrogiiton No. 12 Please identify by name and milcpost <ill customers on the Line that
« ere sen ed b> (OKI* in the ye.ir 2007.

Response:

CORP objects to this Inteirogatoi) as unduh buulensome 10 the extent it seeks

information lhai (ij is contained in the CORP Abandonment Application: (n) is publicly

available or (in) is otherwise readil) available to the Port See Duke l-.m-rgv v \'tuftilk S'r; ( 'n .

S I II Docket Nos -12069. 42070 (Jul> 26. 2002) ("|l|t is unduK burdensome to require a pait\ to

produce inlnniiiUion that is available Irom public records or through less intiusive means ' )

CORP I in ther objects to the request for customers to be identified b\ 'milcposl " C'ORP does

not maintain customer milcposl data in the ordinary course of business, the Port can determine

the milepost location ol'cuslomers on the Line from the business records CORP will supply.

ulnch identilX customers b> station, and during the com so of am inspection conducted b> ihe

Port pursuant to its Request fur Right to I nler Upon and InspeLt I and Subietl tn and uiihoul

\\aiv ing Us obieetionx CORP icsponds that !l \\ill produce business lecords Irom whith the

an^u^r to thi-» interroeaiurx can hcdciivcd. nameK rcLOids ideni:l\mg 2007 :r.il:iL on the I sue

b> shipper Lommuditx. and station C'ORP also icleis the Pun lo the Verified Siateineni ol lohn

i I \\ •Ihanis :n the Xbandonmeni Application and MtaJimen's IJ. C' and \) to '.hat \ cnllcJ

Siaiement Mr Williams' statement analwcs me tralllc on the C oi>s lia> Subdixisuin and

pu»\ ides detailed data about that liaMli in 2tH)5. 200ft. and 2007



lnleri'oi!iilor\ No. 13 Kor each customer identified in response to Interrogator) No. 12,
please state the number of inbouml and the number of outbound railear shipments that
COUP handled and, to the extent possible, the respective- customer commodities and railear
t> pes used for sen iee.

Response:

CORP objects to this Intel rogatorx as unduls burdensome lo the extent u seeks

inlbimaiion thai (i) is contained in the CORP Abandonment Application, (u) is public.!}

available, or (in) is otherwise ieadil\ axailablc to the Port .SVt' Duke Lneig\ v \wlttlk \u (. u .

S I H Docket Nos 42069. 42070 (luly 26. 2002) (' |l|t i.s undul> burdensome lo rcquiie n pjil\ U>

produee information lhai is available from publn records or ihiough less mlrusixe means ")

CORP also specificall) objeets lo ihis Interrogatory lo the extent lh:it a response would require

COKP to perform a specul study See. eg.KnteijQ'.lrk. Inc v Lmon /'cit R K Cw.S lB

Docket No 42104 (May 19. 2008) In particular. CORP does not maintain data on MilcarUpcs

used in handling specilie shipments in the ordm.in course ol business (As noted in ihe

application. l)70/o of naffic on the Line consists of forest products, and the Port rcadiN can

dclcimmc the appnipiuie car l\pes for transporting this tralllc ) Subject lo and uiihoui \\ai\my

its objections. CORP responds that U will produce business iccords from uhich information

lesponsivc to this inlcrrogaiorv can he derived, namely records idcnulX ing 2007 tralllc on the

Line b> shipper, commoditx. and station CORP also refers the Poil to the Venlled Statement ol

lohn II Williams in the Abandonment Application and Attachments 13. C. and D to thai Venl-ed

Statement Mr Williams' statement anuh/es the traHk on 'he Coos Ha\ Subdi\ision and

pan ides detailed data about that tiallic in 2005. 2006. and 2007



Interrogatory No. 14 Please idcntif) b> name and milvpont all customers on the Line (hut
\\ere sen cd h> COUP in the > ear 21)06.

Response:

CORP objects In this Interrogator) as unduK burdensome to ihe extent it seeks

mlormaiion that (D is contained in the COUP Abandonment Application. (11) is publicl)

available, or (in) is olherui.se readiK a\ailable lo the Purl SVtf Duke Liicigp v \oifulk Su £ o

S 11) Docket Nos 42069. 42070 (July 26. 2002) ("|l|t is undul) burdensome to require a pail> to

piuducc information that is axailable from public1 recoids or through less mtrusi\e means ")

CORP lurlher objects lo the request lor customers lo be identified by 'mileposi." CORP does

not maintain customer milepost dala in the ordinary course of business, llie Porl can determine

the milepost location ot customers on the Line horn the business rceoids CORP Mill supply.

\vhieh idcnlif) customers bv station, and during the course of an\ inspection conduclLHJ b\ the

Poit pursuant to Us Request for Right to Lnler Upon and Inspect I and Subject lo and without

uamiig Us objections. CORP responds ihai it will produce business recoids from which ihe

ansuer to this mienogaiory can be derived, namely mcords identifying 2006 tralf'ic on the Line

b> shipper. Lommodiiy. and station C'ORP also refers ihe Porl to the Verified Slatement ol John

11 \K ilhams m the Abandonment Application and Attachments I). C. and I) to lhat Verified

Statemcni Mr Williams" statement anal\/es ihe tiallk on the Coos Ma> Suhdu ision and

pio\ ides Jeiailed dala about that trafllt in 2005 200(S and 2007

liilernmiiton No. 15 For eweh customer identified in response to Interrogatory No. 14,
plense stale the number of inbound and the number of outbound railear shipments that
( OKI* handled and, lo the extent possible, the respective customer commodities and railear
[\ pe.s used for ser\ ice.

Response:

CORP ohjcUs U» thiM Intel rotators as undul) buidensome to the extent it seeks

;ha'. (i) :^ eniitamed in the C'ORP \l\indor.ment Apphcalion. fn) i*> puhliLl\



available, in on) is otheruise rcadil> available lo the Poll .SYv Duke f.'ni'i.w v \infnlk S» Cu

S I 1* Docket Nos- 42009. 42070 ( l u l > 26 2002) ("|l|i is undulx burdensome lo require a parl> to

pioducc inloimalton that is available troni public records or through loss in t rus ive means.")

CORP also specificallv obieeis lo ihis Interrogator) lo the extent lhai a response vuiuld icquiic

CORP In perform a special stud) See. e g . kmui g\' lik /nc v Unnw I'm KK ( V j . S I H

Docket No 42104 (May 19. 2008) In particular. CORP does not maintain data on railcar t \pes

Li^cd in liLindhng spccitlc shipments in the ordinary couise ol'business (As noted in the

application. 97% ol'tralllc on the Line consists of forest products, and the Poil readily can

determine the appropriate car t\pes for transporting this irallie ) Subject lo and without uaivmg

UN objections. CORP responds that it \ \ i l l produce business records 1'ioin uhich infb imat ion

iesponsi\e to th is iniermgatorx can be derived, namely records ident i lX ing 2006 traffic on the

1 me b\ shipper, commoditi. and station C'ORP also refers the Port to the Verified Statement ul

lohn 11 Wil l iams in the Abandonment Application and Attachmenis 1). C'. and D in thai Verified

Statement Mr Williams' statement analy/es the traffic on the Coos Ray Subdivision and

prox ides detailed data about that traffic in 2005. 2006. and 2007

InU'rrotiiilnrv No. 16 Please identify b\ numc and milepost all customers un the Line (hu t
were served h> CORP in the \ciir 2005.

lU'snonst*:

CORP objects to this Interrogator) as undul\ buidcnsome to the extent U seeks

infoimation that (i) is contained in the CORP Abandonment Application, (n) is publiclx

axa i l ab le 01 ( i n ) is uiheiuise icadilx axa i lah le lo the P in t .Scv DuU- l.meif*\ i \oitulk Su ( n .

S I I J Docket No.s -*2Ufil>. 42070 i l u l \ 26. 2002M j l j l is undi i lx huidji^ome u iK-quue . i pas tx to

piodiiLC i n i u i n i i i t i D n thai i> available Irom puhl iL iccord^ or through ies-, mtrus ixe means )

I 'OKI* lu imerob jCLls in the lequcsl 'or cuslomeis lo be identified In "milepost " C ORP does

14



not maintain customer milepoy. dala in the ordinal \ course nl business, the Port can determine

the milepost location ol LUsUmieis on UK 1 mo from the business iccoids ('OKI* will supplx.

whiji idciUil> customers b> suuon. and dm ing the course of any in.spoi.tion conducted b\ ihe

Port purs mint lo its Request tor Right to I.nier Upon and Inspect 1 and Subject to and without

wai\ ing us objections. CORP responds that il will produce business iceords from \\hieh the

answer lo this interrogatory ean be derived, name!) records idcntilXing 2005 irallle on the Line

b\ shipper, commodity, and station C ORP also relers the Port to me Verified Siaiemenl of John

11 \\ illuims m the Abandnnmcnl Application and MMchmcnfo I). C'. and 1) to ihui Venlled

Stiilemenl Mr Williams' statemenl jnal>/es the tralllc on the Coos Ba\ Suhdmsion and

pro\ ides detailed dala about that traffic in 2005, 2006 and 2007

Intcrroiiiitorv No. 17 Forcuch customer identified in response to Interrogator) Mo. 16,
plcusc sliite thv number of inbound and the number ol'outbound rail ear shipments th»t
COKP handled und, to the extent possible, the respccthe eustomer commodities and mil ear
hpcs used forserviee.

Kesptinse:

CORP objects to this Imeirogator\ as undulv burdenbome lo the extent it seeks

information thai (i) is contained in the CORP Abandonment Application; (11) is publicly

a\ailable, or dii) is otherwise readily uvailable to ihe Port. .SVt* Duke l'.m'î \ r \tirftilk So ( u .

S I U Docket No.s 42069. 42070 (Jul> 26. 2002) ("|l|t is undulx burdensome to requne a part) lo

produce mlormation that is a\ailable from pubhe records or thiough less intrusi\e means ")

C ORP also spccifiiall} ob|CLls to this liiterrogaioi) to the extent that a response uouid icquiie

(. ORP to pei lorm a special stud\ Sifc if y /ii/i'/yi lik Im r ( nuni /'m. RR (n S J I J

Dotket \u 4-104 i\Ki\ I1'. 200S) In pailn.ul.ir. C ORP does not maintain dala on raskar t\pjs

used in handling specilli. shipments in the ordmar\ nuiise ol business (As noted in the

application. 1J7°<) of tiaffic on the I me consists ul forest products, and the Poll rcuJil} can



deteimmc the apprnpiMtc ear types Kir nanspoitini: this trallie ) Subieti to and xxiihoui xtamng

its objection*. ( OKP responds thai it \\ill produce business iccords liom which inhumation

respoiisixe to this interrogator) can he derived, namelx ictoids idcniifxmg 201)5 tr.illie on the

I me h\ shipper. Lommodilx. and station CORP aNo refers the Port to the Verified Statement of

lohn 11 \Villiams in the Abandonment Application and Attachments U. C. and I) to that Veil tied

Stiilement \1r \\ illiams' statement analycs the traffic on the Coos Bax Subdixisum and

piox ides detailed data about that trallic in 2005. 2006. and 2007

Interrogator* No. 18 For each year 2005, 2006, 2007, state the total number of railcars
bundled by CORP o\er the Line by type of commodity.

Response:

CORP objects to this Interrogator) as undulx burdensome to the extent it seeks

information that (i) is contained in the CORP Abandonment Application: (n) is publicly

available, or (liij is othei wise readilx available to the Port SVr Duke l\infig\' v \'orfnlk S'« ( o .

S 1II Docket Nos 42069. 42070 (Julx 26. 2002} ("|I|l is unduly burdensome ID require a partx to

pioduee mtbrmation that is available from public reeord.s or through less intrusive means ")

CORP also speciflcallx objects to this Interrogator) on the grounds that response uould require

CORP to perform a special study .St't'. eg , l.nttfig\ .lib . hw r Union Put RR Crj.SIl)

Docket No 42104 (May 19. 2008). Subject to and without waiving us objections. CORP

lesponds thai il xxill produce business records from xxhich information responsive to this

inienogator\ can he den\ed. namelx recoids identifying 2U05. 2006. and 2007 iralfie on the

1 me b\ shipper commoditx. and siatum CORP also refers the Port to the Verified Statement ol

lulin 11 \\ illiams in the AbanJonment Application and AiUiLhmcms M ( . and I) to thai \ enl'ied

MaiciiKm Mr \\ illiams" •»iatement anal\/es the irallle on the C ous Ua\ Subdixision and

puuidcs detailed data about that (ralllc in 2005. 2006 and 2007



Intcrrouaton No. 19 Please identif) ;ill reports, sune\s, .samples, .studies, memoranda, or
compilations of information pertaining to the physical condition of the Line.

Response:

CORP specifically objects to this Interrogatory as undul) burdensome to the extent 11

seeks mlormation thai (i) is contained in the CORP Abandonment Application. (11) is public!}

axailable. or (ih) i.s otherwise readih available to ihe Porl. See Dnke hnei gy v \tHfolk^o C'u

S I'M Docket Nos 42061). 42070 (Jul\ 26. 2002) ("[l]i is unduK burdensome to require a paity to

produce information lhat is available from public iccords or through less intrusive means.")

CORP also specifically objects to this Interrogatory on the grounds thai response would require

CORP to pei lorm a special study See. v # . Entergy Ark. Inc v Union PUC R R C o . S 113

Docket No 4210-1 (Ma> 19, 2008) CORP further objects to this Interrogatory as \ague.

ambiguous, and overbroad Subject to and without waiving its objections. CORP will produce

business records tram which information responsive to this intcrrogaloiy may be derived or

ascertained

Interrogatory No. 20 Please identity all reports, surveys, samples, studies, memoranda or
compilations of information pertaining to the dollar value of the physical assets (trnek, ties,
other track material) comprising the Line.

Response:

CORP specifically objects to this Interrogator) as undulv burdensome to the extent it

seeks information that (i) is contained in the CORP Abandonment \pphcation fn) is puhln.l\

a\ailable. or (ill) is olherui.se readily available to the Pint Siv Dukt.1 l.iwigy v Vw/u/A Vn Cti

S 1 li Docket \os 4206l>. 42U70 (!j|\ 26 2002) ( |l|t is unduU buidensome to icqunc a parts to

niudiiLe in'oiinatirn that IN aiailahle Inim publK iccoids or ihiouuh less <ntii!M\e means " }

C'ORl* also spLXilKjll> ubiecls to this Interrogatory on the grounds that response \umld icquiie

C OKI1 to pei form a special sludx See e g . Litieigv -li k /m \ ( nmu /'at. R R ( o . S 11)



Docket \o 42104 (\la> 19. 2D08) CORP luilhcr objects lo ihi.s InienogJiorx. .is \aiuie.

ambiguous, and overbroad Subject to and without wan ing its obieetums. ('OKI1 responds that it

has no icpurts. sursess. samples, studies, memoianda. or compilations ot mlbimation related to

the dollai \alue ol the ph\sical condition of the Line, other than the imalssis of the Coos Ba>

Subdivision piovided in CORP's Abandonment \pplication and \\oikpapers

Interrogators i\o. 21 Please identify (including nature of the work and milcpnsl murker)
and state the dollar amount of each expenditure on any ph>sical assets (track, ties, other
track material) since September 22, 2007 that was made by CORP for the purpose of
repairing or rehabilitating the Line.

Response:

CORP specifically objects to this Interrogatory because it seeks information that is

irrelevant lo ihc subject matter ot this proceeding COR!1 also spccillcall) objects to this

Interrogator) on the grounds that response would require CORP to pertoim a special stud\ Str

I'X./Jiifeijj' ''* ''«' l' <'"'"«/'<"• / f /PO' .sr i i Docket No 42104 (May 19.2008) In

particular. COR1* does not in the oidmury course ol business account lor miiintenancj ol"ua\

expenses b\ location or milepost markei .SVe Abundonment \ppliealion. V S Marammski at 4-

5 Subject to and without wai\ ing Us objections. CORP icsponds that since the Coos Hay

Subdivision has been embargoed CORP employees ha\e removed lallen trees and debus from

the track on the embargoed line CORP also has installed fences and gates on tunnels on the

embargoed line On the nonembargoed line between Vaughn and Danebo. CORP has performed

normal maintenance Hccausc CORP does not account lor maintenance expense* b\ location

C OKI1 taiinot slate the dollar amnim'. ol US maintenance e\pense^ lor this segment smue

Seplombei 22 2*M)7 C OKI* notes that it has piuvided mainienaiKe «l'ua> expense (.alLulaiuiiiN

(oi ihc Cuos Ha> Subdivisum during the Hasc Year Si'c1 \handonmenl Application. I x 1 a'ld

\ S IJaianouski



Interrogators No. 22 Please state the total amount of inone\ that C OKI* has spent on I he
repiiir or rehabilitation of the Line since Sept. 22, 201)7.

Response:

CORP specificalK objects lo this Interrogatory because il socks information ihiit is

inelevam 10 the subject matter ol this proceeding ('OKI1 also specifically objects to this

Interrogator) on the grounds thai response would require CORP to perform a special siud> .Siji*.

*.' jf . Lntifi io I/A Im v I man I'M RK Co . S1H Docket No 42104(Ma> 19.2008) In

particular. CORP tines not in the ordinary eouise ol business account for maintenance of uay

expense-. b\ location or milepost murker See Abandonment Application. V S Haraniwski at 4-

5 Subject to and \\uhoul waixmg Us objections. CORP responds that it tannol slate the dollar

amount of its maintenance expenses for ihe repair or rehabilitation ol ihc Line since

September 22. 2007 because a does not mamlain thai information in the ordinary course of

business CORP notes that it has provided maintenance of way expense calculations lor the

Coos Bay Subdi\ision during the Base Year See Abandonment Application. l;\ 1 and V S.

Daranuuski.

lnterroi»alor\ No. 23 Ple:ise identify all plans, proposals, presentations, or reports related
to resumption of rail service over the Line hy COUP after Sept. 22, 2007.

Response:

CORP spcdl'icall) objects lo this Interrogatory because it seeks information ilui is

irrelexam to the subject mailer of this proceeding C ORP fuithcr objects to this Inteirogaioiy as

imdul) huidcnsome lo the extent il seeks information thai (D is contained in the CORP

\bandonment \ppliiatu>n. (n) i-> public!) available, or (in) is oihcruisc ieadil> a\ailable to ihe

Port Sa- /AiAi' I.IMXV \ \'t>r/t)lk So (. o . S Ml Docket Nos 42009. 42070 (Julv 26. 2002) ( 11 |l

's undulx buulensume lo require a parts lo produce information thai is available I mm publit

s 01 through less intiusne means ") CORP also ob|etls to the extent that this



lntc-iiog.iiO]\ socks inhumation that is in the Poll's possession 01 is othciwisc a\ tillable lo u

Subject in and \\uhoui wumng its objections. CORP responds that duimg Octuhei and

No\ ember 2007 it discussed proposals for resuming scrxicc on ihc line lo shippcis. Oiegon

legislators, and the Oregon Department of 1 ransporiation On November 14. 21)07 CORP

piesented u plan lor a public pmale partnership lo restore service on the Line 1 his plan \\LIS

presented to the Port and other interested stakeholders After CORP's initial proposal was

rejected. CORP presented an alternative plan to restore service on the Coos Hay I me. which was

presented to Oregon Go\ernoi Kulongowski on April 9. 2U08 CORP's piopnsala are described

in moic detail in CORP's Response lo the Hoard's Order to Show Cause, tiled on \la> 12. 2008

in S I'll I mance Docket No 35130 Indeed. CORP proposals were attached to the Poll's June 3.

2008 iepl\ filing in that proceeding as I xhibits 23 and 30

Intcrroaalon No. 24 Please identify all plans, proposals, prcscntulions, or reports of
COUP related to removing the conditions and/or circumstances that caused COUP to
embargo the Line on or about Sept. 21, 2UU7.

Response:

CORP specifically objects to this Interrogatory as unduly burdensome to the extent u

seeks information that 0) is contained in the CORP Abandonment Application; (ii) is publicly

available, or (in) is otherwise readily available to the Port See Duke hnergy v \orfvlk So Co .

S I Ii Docket Nos 42009. 42070 (July 26. 2002) ("|l|t is unduly burdensome lo require a parly to

pioduee information that is available liom public reeoids or through less imrusixc means ")

CORP also object* lo the extent that this Interrogatory seeks mionnation that is in the Pun's

possession in is otherwise a\ailable to it Subject to and without wai\ ing its ob]cUions C OKP

mcorpuMies by lelerence its response to Inieirogaiory No 23
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Interrogatory No. 25 Please identil> the CORP emplo\ccnho has priman responsibility
lor rehabilitation nr repair of the- Line 11 ml/or the circumstances thai caused CORP to
embargo the Line.

Response:

I ORP specificall\ objects 10 the \ague and ambiguous leim "primar> responsibihix "

Sub joe l u> and \\ilhout \sai\ ing its objection:.. CORP responds thai Ke\ in Spradlin. General

Managci of CORP. \vas responsible I'm rail opeiations on the I me in September 2007

Interrogators No. 26 Please identify all reports, studies, plans, presentations, or proposals
relating to CORP's operation of the Line prepared since .lanunrj 1, 200-4.

Response:

CORP spccificuM) objects to this Interrogatory because n seeks information thai is

irrelevant lo ihe subject matlei ol this proceeding CORP also objects because the

Interrogatory's request for "all*1 reports, studies, plans, presentations, or proposals related to

opeiauon ol the Line is grossly overbroad Subject to and without waiving its objections, CORP

stales that information relevant to CORP's operation of the Coos Hay Subdmsion is set fonh in

the CORP Abandonment Application and in CORP's operating plan in existence as ol the date ol

the embargo, which CORP will produce to the Port subject to an appropriate protective order

Interrogatory No. 27 Please deserihe COUP's trackage, haulage, or other rights over any
railroad line(s) on ned b\ the Union Pacific Railroad ("I'PUR") or any other railroad in the
\ icinity of Daneho, Eugene, and/or Coquille including the distances and mileposl markers
relevant to those rights, the fees or compensation paid to (JI 'RR or other railroad on an
annual basis, and the nature of (he righl(s).

Response:

CORP speeilkally objects lo this Interrogator) because it seeks information lhal is

inele\anl to the subject n\ntei ol this proceeding CORP also specifically objects to the

Intel rogaiors 's icquests for calculations of "fees or compensation" because C OKI1 does not

mainta in lhat mloimaiiim in the ordmar\ ionise ol business and calculating il \uuild ici|inrc



CORP to pciI'mm ,i .special ttud) Si't'. i ' j» . i.niei&\ \ik Im v t umn I'm K K (. u S 1 li

Docket No 42104 (Max I1). 2008) Subject to and xxiihoul xxa ix ing its objections. CORP slates

that inlormunon responsixe lo this mieirogalorv may be denied or ascertained liom business

leioids that \\ere appended to CORP's Response tu the Board's Older to Show Cause, llled on

Max 12. 2008 in S 11) I inance Docket No 35130, namelx CORP's agreements xxi ih Union

Pacific, and from business records, lhai CORP xx i l l produce to the Port subject 10 an appropriate

proteuixe order CORP also refers the Poll to the Verified Statement of Paul Lundbeig ui 3-4 in

CORP's Abandonment Application

Intcrnmatorv No. 28 On a per c;ir basis, please state the compensation paid by I 'PRR to
CORP as a handling currier on the Line for the years 2007, 2006, 2005, 2004, and 2003.

Response:

CORP specifically object* lo this Interrogatory because n seeks information that is

irrelexam to the subject mallei of Ihis proceeding CORP further objects to the particularly

irrelexum lequcsl for information thai predaies 2005. Subjecl to and without xxm\mg Us

objections. CORP refers the Port lo CORP's Response to ihe Hoard's Order lo Shoxx Cause, llled

on May 12. 2008 in S'l II Finance Docket No 35130, and particularly to the Verified Sialemem

of Paul I.undberg at pages 3-4

Interrogators No. 29 For the years 2007, 2006, 2005, 2004, and 2003, plca.sc .stale the total
compensation paid by UPKK to COUP as a bundling carrier on the Line.

Response:

CORP spculiuillx objCLts to this Interrogator) hciausc il seeks information thai is

Ticlc\am lo the subject mattei ot this proLcedmu I ORP lurthcr objects to ihc particular])

irrelexam 'jquett loi inloimaunn thai predaies 2005 Moreover. CORP specilkalh ubjccis to

this Inienogaiorx because CCJRP does nol track lotal handling carrier compensation l iom I'niun

lor .scrxiLe on the I me in the oidmarx uiuise uf business, and compiling ihis inloimaimn



\\inild require COKP to undeiuke a buidensome special stud\ -SVf i- # . Lmtrgy.lik Im v

( nion I'm R K C » . S Hi Docket No 42104 (May W. 2008)

Interrogator No. 311 It ' jou contend that I PKK's compensation of COUP as a handling
currier on a per ear hi)sis was unreasonably low or non-compensator) in am respect for
the \cars 2007, 2006, 2005, 2004, and 2003, then please explain wh> the compensation uas
unrcasonabl) low or non-compensatory, and what amount \\ould have been compensator}

Response:

COKP specifiealK objects to this Interrogatory because it v;eks information that is

irrele\ant to the subject mallei of this proceeding CORP further objects to the particularly

nrele\ant request for inlormaiion thul predate* 2005 CORP specifically objects ID the leims

•unreasnnabl} low" and "non-compensator}" as undefined, susceptible of multiple

inlcipretaiions. and seeking legal conclusions lo the exleni thai these terms can be understood

and do not seek legal conclusions, the in formal! on sought in this Interrogatory cannot be

obtained without performing a special study to determine a compensator) rate Subject lo and

without \\amng its objections. CORP stales thai its Abandonment Application details the

unprolltabili ty of the I me and the necessary subsidy lor profitable service over the Line SVt-

Abandonment Application 1:.\ 1 CORP notes in particular the fact that its projected iralTic

increase between the IJase Year and the I orecasi Year resulted in greater projected operating

losses- a I act thai is attributable to the cap on the annual adjustment to the I landlmg Carrier

Charge paid h\ I'P lo COKP. .SVf Abandonment Application. V S Itaranouski at 14

Incerroualon No. 31 Please describe the physical condition of the Line, including the
condition ot the track, lies, other track materials, based on \our most recent inspection,
and identify the date ot the inspection and the names of the persons \vho conducted it.

Response:

Subject to and wi thout \ \ai\mg Us objections. CORP suites that the most recent

track inspection on the Line \\as conducted November 4 7 2007 h\ \anoui



I eJeial Rail Adniinisiiaiiun I rack Sulcly Inspectors accompanied hi (.'OKI1 personnel Ihc

oieiall tie condition from Ml' 720 - Ml* 765 is good Ihc lie condition* outside of these limits

cue marginal foi Class 2 (rack in most areas and maigmal for Clay* 1 in others 1 he sursacc of

the track is poor due lo ihe extreme amount of precipitation this I me gets and the resulting pooi

ballasi condilions 1 he o\erall lail condition is good with the mainline Lompused of 5 1/2" base

rail or larger Some of the 113-" jumlcd rail segments are beginning to shoi\ mdieaiions of

becoming "surface bent" due to the accumulated tonnage and 4 hole angle bais. I his condition

makes it dilTicult to keep the joints surfaced I he high precipitation volume is conducne to

rapid vegetation gro\ith that must be periodical!) rmnvcd back further information Irom which

the ansxier to this interrogatory mas be ascertained is contained in CORP's Abandonment

\pplicaiion and in business records that will be produced subject to an appropriate proteeiiie

order

Interrogator* No. 32 Please identify cnch formal or informal complaint regarding your
rail sen ice on the Line mil do by any shipper, Federal, State, or local gotcrnmcnt, including
(a) the name of the person making the complaint, (b) the subject matter of the complaint;
(e) the date of the complaint; (d) any actions you took in response to the complaint; (e) the
date of > our response actions, if any; and (0 the management-level person in your company
primarily responsible for responding the complaint.

Response:

CORP specifically objects lo this Interrogatory because it seeks mfoimalion thai is

inelcvaiit lo the subject mallei of this proceeding Subject to and without \\ai\mg Us objections.

C OKI1 slates that the answer lo this Interrogator) ma\ be denied or asceiiuinod horn business

eords that C'OKP \M!! produce lo the Poil subject to an appropriate piuUxliic order
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Intvrnmiiton No. 33 Pit:use identify each person \uu ha>e retained, or expect to retain .is
an expert witness or outside consultant in connection wi th this proceeding, or the STH\s
shun cause proceeding.

Response:

CORP speulicall) objects lo this inlerrouaior\ because il is premature and calls lor

privileged work produet information

Interrogatory No. 34 Please state the number of derailments that occurred on the Line for
eiich year from 2003 to 2007, and state (a) the location of the derailment; (b) the cuuse (to
the extent known); (e) which portions of the Line were taken out of service, if an>; and (d)
the number of hour*, that an> such portions, respective!), were out of service.

Response:

CORP specifically objects to ihis Interrogatory on the grounds thai response \\ould

i cquire CORP lo perform a special study. See. e g , Enitrgy Ai k. Inc v Union I'M RK ('«.

S II) Docket No 42104 {May 19. 2008). CORP further objects to this Interrogatory as irrele\ant

lo the subject mailer of this proceeding Subject 10 and without wai\ ing its objeuions. CORP

Mates thai mlormaiion responsne to this interrogator} ma> be derived or ascertained Irom

business lecords that C'ORP wil l produce lo the Port subject to an appropriate proiectixe order

Interrouaton1 No. 35 Please identif) each occasion when the Line was taken out of service
between .January 1, 2003 and the present, in whole or in part, for any reason or cause,
other than routine maintenance, for an\ period of time greater than four consecutive
hours, and for each such occasion, state (a) the reason or cause for the Line being taken out
of sen ice (h) the portions of the Line taken out of sen ice; (c) the amount of time, in hours,
that the Line (or portions thereof) was out of service; and (d) the action(s) taken to restore
service.

Response:

CORP specifically objects lo this Interrogator) as unduly burdensome to the extent il

.seeks inlormaiion thai d) is contained in the CORP Abandonment Application, in) i> public!)

axaiLiblc or dn) is oihei wise icadil} avai lable lo the Port Si-c I info l.nci^\ v \ tn f t i tk S(J ('n

S I U Uocket \os 42069. 42070 (Jul> 26. 2002) ( |I|l is undul} huideiisome to icqiiiie a part} to



pmducc iniormaimn lhal is a\ ailable trom pub In. icuuds 01 through lens iniiusixe means '}

CORP objects lo the icquest 10 idcniil) e\cr> scmic outage ol moie than lour hours .is giossK

oxeibroad. the lnieirogaior\ would ha\e CORP hsi e\ei\ instance where uiMlhei eonditums. .1

derailment uroihci cncumiiuiKes caused ihe bnelc-si interruption ol'iciMcc C'OKI* al.so

Npccillculh objecLs to this Intcrroguiun on ihe grounds that response would require CORP 10

perform a special study .SVf. f g. lJiii'rg\ -lik Inc v Union Put: RR < 'ti. S 1IJ Docket

No 42 KM (May 19.2008). COKPsimpK does not mamiain or compile the sort of detailed

intbimuiion the Port requests COUP luithci obiccls lo this Interrogator) as irrelevant to ihe

subject mailer ol this proceeding, and particularly nrele\ani for time periods before 2005

Subject to and \\uhoul waiving it:» objections. CORP slates that in No\ember 2006. 1 unnel

No 15 near Milepost 721 on ihe Line collapsed, resulting in the icmporarv closure ol '.he tunnel

while rcpuns could be effcclcd CORP lunher stales lhal from time to lime ser\ ice on the Line

has been briefly suspended as a icsull of weather conditions (such as snowstorms), a derailment

or other ciicumsiances.

InU-rrottiitorv No. 36 Please state whether CORP interchanges rail traffic with the
Portland & Western Railroad ("PAW") or the 1JNSK Railway Company ("BNSF") at or in
the vicinity of Kugenc, Oregon.

Response:

Subject to and without waiving us objections. CORP stales ihut u interchanges Iralfic

with ihe Portland £ Western Railroad ("IMiW") in the vicimly olTugene. Oregon and that

C OKI* does -iol interchange iralllL with the IJNS1 Railwj\ C ompam in ihe xicimix ol 1 ugene

()reuon
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Interrogators No. 37 If COUP does interchange mil traffic n ilh P&W or BNSK, at or in
the \icinit> of Kugene, Oregon, then please identify the hpical loeation(s) of such
iiiterehange(s), and slate the approximate number of times such interchange^) occur on a
\\eekly basis, and the approximate number of cars interchanged per ncek for each railroad
(CORP, P&W, and HNSK).

Response:

Subject to and wiihout \\amng it.s objections. CORP stales thai it tvpieally interchanges

SI inbound carloads ol rail traltk weekly with the P&W at I ugene. Oregon CORP ivpically

interchanges 52 outbound carloads weekly with ihe P&W at 1.ugene Man> ol these

interchanged carloads do not travel over the Coos Iia> Subdivision CORP does not interchange

iralfic \\iih the liNSl Railway Company in the vicinity ol liugenc, Oregon

Interrouatorv No. 38 Please describe all capital investment, including milepost marker,
cost, and nature of the work, on the Line in the last five > ears.

Response:

CORP objects to this Interrogatory as irrelevant to the subject matter of this proceeding

CORP also objects to this Interrogator) on the grounds that a response would require CORP to

perlorm a speual stud\ .SVcj. i-g . Af7fr/#i .Irk /m v I'nmn I'M KR C o . S 1 li Docket

No 42104 (V1a> 11J. 2008} C'ORP docs not maintain Ljpiuil investment data b> branch or by

milepost marker in the ordinary course of business Subject to and without wai\ing us

objections. CORP stales that information responsive to this mlenogatory ma> he derived or

ascertained from business records that C'ORP \\ill produce to the Port subject to an appropriate

protective order
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Interrogatorx No. 39 Please idcntif) and describe nil locomotives anil rolling stock used by
CORP on I he Line, including the assigned locomotive or rail car number, the t>pe of
locomotive or rail car, and the nature of COUPS interest (.such as leased or owned).

Response:

C ORP specificalK objects to this interrogatory as overbroad, unduly burdensome, and

noi reasonablx calculated 10 lead to the discovery ol'admissible evidence CORP objects 10 the

requests lor locomotive and railear numbers as particularly irrelevant and burdensome Subject

to and \Mlhoui waiving its objections. CORP provided service o\er the Line with nne SWI5UO

switch engine in Coos Has. two CiP-38 locomotives fiom Coos Ha\ to Mapleton. and two CJP-40

locomotives with two slugs from Mapleton to Lugene All of these locomotives were leased hv

CORP Cars on the Line were genciallv supplied by Union Pacific, and included box Lars,

hoppers, centerbeams and Hats In addition, Georgia Pacific provided Us own cars Ibi

transportation of wood chips and logs

Interrogatory No. -40 Please explain in summary form how CORP services, repairs, .md/or
maintains all locomotives and rolling stock identified and described in response to
Interrogator}1 No. 39, including the locomotive or railenrshop location (or other sen ice
location) and whether CORP r> pically performs such work or engages contractors.

Response:

Subject to and without waiv ing its objections. CORP lesponds that locomoliv es used on

the Line txpicully weie serviced b> CORP personnel at a CORP lacilitv in Lugenc Oregon

Repairs to railcars on the Line were ixpicuHx peilbimed b> CORP personnel who would tiaxel to

the location ot ihe railcar needing repair



Interroiialon No. -II Describe nil kmmn instances of stolen, lost, or umishcd tail,
equipment, or truck assets on the Line since the Kmhurgo, including their approximate
\alue a nil whether the rail, equipment, or assets were replaced In C OKI*.

Uesnonsc:

Subject lo and without waiving its objections. CORP icsponds lh;ii il is nut awjie ol arn

instances of"stolen lost, or vanished MI! equipment or Hack assets on the I me since the

embargo

UKSl'ONSKS TO KKOLKSTS FOU PUOIUJCTION OF DOCUMEN'I S

CORP ineorpoiates b> reference to each of its responses to the following document

requests all of its General Objections to these Discover) Requests, and ull of its specific

objections to the foregoing Interrogatories, to the full extent they are applicable

Document Request No. J Please produce all documents relating to COUPS responses to
Interrogatories I though -fl.

Response:

CORP specifically objects to the vague and overbroad request for "all" documents that

"relate to" to us interrogatory icsponses Subjccl to and without \\ai\ing its objections CORP

\vill produce documents relerred to in us interrogatory responses subject to an appropriate

piolecti\e order

Document Keuuest No. 2 Please produce >our most recent truck charts and maps Tor the
Line.

Uesnonsc:

CORP specifically objects to the Port's duphcalive and burdensome request, uhuh asks

C ORP to re-produce many track charts and maps that aie in the Port's possession Subject lo and

without \\ai\m» its objections. CORP will produce responsive dmuniuniN in -is possession,

oi LOiniol that ha\c not picMousl) been pioduced lo the Purl



Document Request No, 3 Please produce all maps or other documents shot* ing nw ncrship
interests in the mil property comprising the Line.

Response;

CORP objects to this Request as unduly burdensome to the extern U seeks inloimaiion

ihut (\) is contained in the CORP Abandonment Application, (n) is publicly available, or (in) is

otherwise readily available to the Porl. See Duke Kwrg\ v .\tufolkSo (Yi. S I'D Docket

Nos 42069. 42070 (Julv 26. 2002) ("|I|t is undul) burdensome to require a partv to pioduce

mlbrmation that is available Horn public records 01 through less intrusive means ") Subject to

and without waiving its objections. CORP will produce valuation maps lor the segment ot the

Line between Vaughn and Danebo to the Porl. The Port already possesses valuation maps lor

the remainder of the Line owned hv CORP CORP also refers the Poll to the Verified

Statements of Chailes W Rex III and Patricia L Chapman appended to the Abandonment

Application, and all supporting exhibits and u oik papers Additional documents related to

ownership inteiests in the real property comprising the Line may be reviewed at the offices ol

Sidley Austin LI.P. 1501 K Street. N W.. Washington. D.C 20005. subject to theenti> of an

appropriate protective order

Document Kcuuc.st No. 4 Please produce all maps or other documents slum ing the
boundaries of real property in which COUP has a lee interest along or \\ithin the corridor
of tlu1 Line.

Response:

CORP objects to this Request as unduK burdensome to the extern it seeks infoimaiion

[hat (i) is Lontamed in the CORP \bandonment Application. (11) i> public!) a\ailablc ordiij is

otherwise ieadil> available in the Poil \ee nuke I iwigv v \tufttlk SVi Co SI li Docket

Nus 42Ufiy. 42070 (July 26. 2002) ("[l|t is unduK burdensome to lequire a part) to piudiiLC

mfoimation thai is available Irom public recoids or ihiough less intrusive means ") Mibjeet to



and uiihoui \\amng it* objections. CORP rulers the Poil lo Us Response to Document Reque:>l

No 3 \ddiuonal documents lesponsne lo this Request max he ic\ leued at the ollkes ol Sidley

Aust in 1 I.I3. 1501 K Street. N W . Washington. I) C 20005. subject lo the enirx of an

appiopriuic pioicciixc order

Document Request No. 5 Please produce ;ill documents relating In the value of the real
propcrt> underlying the portion of the Line owned by CORP.

Response:

CORP objects to this Request as unduly burdensome to the extent it seeks information

that (i) is contained in the CORP Abandonment Application, (ii) is publicly available, or (in) is

otherwise readily available to the Port Set! Duke Enwgy v Ntufulk So Co , STIJ Docket

Nob. 42069. 42070 (Julv 26. 2002) ( " l l j t is undul} buidensome to require a part) lo produce

inlbrmation thai is available from public records or through less mtrusi\e means ") Subject to

and uithout waiving us ohjeclions. CORP refers the Poil lo Ihe Vended Statement ol Charles \V

RON HI appended to the Abandonment Application and to supporting workpapers Additional

documents responsive to this Request nia> be reviewed at the ofdees ofSidle\ Austin 1.1.P. 151)1

K Slieel. N W . Washington, I) C 20005. subject lo the enlr> ol an appropriate prolcctnc- older

Document Reuuest No. 6 Please produce all documents relating to the \aluc of the tracks,
ties, and other track material comprising the portion of the Line on net! h\ CORP.

Response:

CORP objects to this Request as undul) burdensome to the extent il seeks information

lhat (i) is Lontamed in the CORP Abandonment \pplication. (11) is public!) available. 01 ( i n j is

olhcruiM1 readil\ available lo me Poil .Si-r /)nkif Liwt^v \ \tufulk Sn ( u SIM DiKkel

\o<i 42060. 42070 ( J u l > 2d. 2002) ( '|l|t is undul) burdensome lo require a part) to produce

mloimation that is available Horn public records or through less mt iuMve means ") Suhjeet to

and \Mtluuit \ \ a i \ i n u iisobKxiions. CORP releis the Poil to AilaLhmeni I lo the Veil lied



Statement i>l"\|jrk K Ruder attached lo the Abandonment \pplicalion. and to supporting

\\orkpapei> Mr Nader's \ciil1od statement in the Abandonment Applicalum onl\ includes the

portion oflhe 1 ine between Vaughn and Cordes. COUP does not eurrenilx ha\e any response e

documents related to the \aluc ot Hacks, lies, and other Iraek material for the segment between

Vaughn and Duneho. At this lime CORP hah not perfoimed the special stud\ necessary to

determine this mlbrmaiuin. but it \\ill do so in preparing its e\ idence in this proceeding

Document Request No. 7 I* lease produce all documents r da led to an\ notice that COKI*
provided to shippers on the Line before it embargoed the Line on or about Sept. 21, 2007.

Response:

Subject lo and without waiving its objections. CORP \\ill produce respon.si\e documents

in its possession. cusu>d\. or control that have not previousl> been produced to the Poll I he

embargo notice was attached as I xhibil 7 lo C'ORP's Response lo the Hoard's Show Cause

Order in Docket No 35130. and the Port's repl> tiling in lhat proceeding attached a pi ess release

announcing the embargo as l:\hibii 25 CORP notes that .shippers on the Line were also notified

vcibull) ol'lhe embargo CORP does not possess documents related to those \erbal noiilkations

Document Request No. 8 IMea.se produce a list or roster of COKI* employees for the years
2007, 2006, and 2005.

Response:

(.'OKI* specifically objects to this Request as irrelexam to the subject mailer ofthisi

proceeding Subject to and uiihoul waiving its objections. CORP \M!! produce responsi\e

documents in its possession. eustod>. 01 control subjeLt lo an appiupnuic proietlixe oidcr



Documi'iil Request No. 9 Please produce all documents related to an> complaints
concerning CORI"s rail sen ice o\cr the Line in the years 2007, 2006, or 2005.

Kesponse:

('OKI' sipcciliudll) object:, to this Request IKS iirelesant lo the suhiect nutter ol this

proceeding Subject tu and \Mthout \\amng its objections. CORP uill produce responsi\e

documents in its possession, cuslodv. or control .subject to an appiopnale prutective older

Documenl Keuuest No. 10 Please produce all documents related to the rail\\in tunnels on
the Line, including without limitation any documents relating to repairs, costs ol'repairs,
structural stability, and safer)- of rail operations in tunnels.

Response:

CORP specifically objects to this request for "all documents \vithout limitation" as

overbroad and unduly burdensome CORP further objects to the lack of am lime limitation on

this Request. I he Port's Request lor documents that predate 2005 is particularly burdensome

and unnccessar> CORP I'urther objects to this Request as unduly burdensome to the extent it

seeks mlorirution that (i) is contained in the CORP Abandonment Application. (11) is publicly

available, or (in) is otherwise readily available to the Port. .SVi* Duke I:nmg\ v \nifolk Stt CD .

S 11) Docket Nos 42069. 42070 (Jul> 26. 2002) ("|I|t is unduly burdensome to requiie a puny to

produce information that is available from public records or through less intrusive means ")

Subject to and without waiving its objections. CORP will produce responsive documents in its

possession, custody, or control that ha\e not previously been produced to the Port CORP notes

thut its Ma> 12. 2008 Response lo the Hoard's Show Cause Order in Docket No .35110 included

the most current repoits on the conditions of the tunnels on the 1 inc. namelv the 2007 reports by

Shannon A: \Vilsun and ihe I'edeial Raihoad Ad-ninisinilinn attached a<* 1 \hibils ft ami K to that

llhnu



Document Kenuest No. 11 beginning wi th the \ car 2000, please produce all documents
relating to abandonment and/or discontinuance of service over the Line.

Response:

CORP specifically objects lo this Request as irrelevant lo ihe subject mailer of this

proceeding Subject to and without \\amng its objections, CORP stales that it has no responsive,

nonprmleged documents in its possession, custody orconirol except the Abandonment

Application and supporting work papers

Document Request No. 12 Please produce COUP'S audited financial statements for the
years 2007, 2006, and 2005.

Response:

CORP specifically objects to this Request us irrelevant to the subject matter o f th i s

proceeding as the Port has conceded lhat the CJoing-Conccrn Value (GCV) oi'the Line is /ero or

less Subject to and without waiving its objections. CORP states that it does not prepare audited

llnunual statements in the normal course of business

Document Keuucst No. 13 Please produce all agreements with UPRR or any other railroad
regarding revenue divisions, trackage rights, haulage rights, or other rights on or relating
to your operations on the Line.

Response:

CORP specifically objects to this Request as n relevant to the .subject matter of this

proceeding CORP further objects on the grounds that the Port alreadv possesses CORP

agreements \\-uh Union Pacific uhich u-crc appended to CORP's Response to the Hoaid's Show

Cause Order Subject lo and \\ilhout \\amng Us objections. C'ORP u i l l produce rcspontitc

Joeiimcm.s in its possession. Li:slod>. 01 control subject lo an appropnale protective order



Document Kcuuest No. 14 Please produce all documents related to car hire or other rail
cur charges paid l>> CORP in the last three \curs.

Kcsnon.se:

CORP specific-all} objects 10 this Request as irrelevant lo the suhiecl mailer oftlus

pioccedmg. overbroad, and unJiiK hurdcn.some. Subject to and without waiving its objections.

CORP will produce responsive documents in its posscsMon. eusiodv. 01 control subject to an

appiopnate proiecme order

KKSI'ONSK TO RKOUKST FOR RIGHT TO E.M'KU UPON AND INSPKCT LAND

Request No. 1: Please grant a right of access to the Port and its counsel or consultants
retained in connection with this proceeding to enter upon the Line and related COUP
property Tor all lawful purposes related to this proceeding in ST13 finance Docket No.
35160, including inspection, survc>, measuring, testing, photographing and nampling. The
Port will work with COUP to determine an appropriate time and manner for this
inspection.

Response:

Subject lo and without waiving its objections. CORP will permit the Port lo inspect the

Line subject to the following provisions (1J that the agents of the Port pcrlorming said

inspection be accompanied by an ageni or agenis ol CORP at all limes whi le on CORP propcity.

(2) thai ihc Pori execute an appropriate liabili ty waucr and indemnity agicement foi potential

liabili i) loi any accidents or incidents thai may occur while ihe Pon's representatives are on the

Line or related CORP properly. (3) thai the Pori provide evidence lhal it is insured for all

aUi\ilies on the Line during the inspection. (4) thai the inspection docs not damage the Line or

I he Mil assets on the 1 me and (5» that Ihe time and manner ol the inspection he reasonable and

agiccd-lii h\ llie panics in ad\ance



Respectfully IVan-smilled.

r* LLj*-*'
ncb \]Seolt (i Williams 1'ereiKc M. Hy:

Senior \'ico PruMdcni and Paul A. I Icmmersbuugh
General Counsel Mullhcu J Warren
KuilAmencd. Inc Sidle> Ausim 1 I.P
5300 Uniken Sound »oule\ard N W 1501 K Sireel. N W
BcKa Ruion. I'lunda 33487 \\ ashmglon. I) C1. 20005
(561) W4-6015 (202) 736-8000

Ctnm\nl foi Ccntiul Oiegon & Paci/ic Ruihoutl. Inc

Dated lu lv 28. 2008



VRKIFICATION

I. Haul T uudberg. being duly autbori/ed by CeiHr.il Oregon & Pacific Raiboad, Inc ,

declare undcj penalty ofperjuiy thai the foregoing Responses 10 Imujogfttories arc tine and

correct to the best of my knowledge, information andJadict

Paul Lundherg

^Dale- 7/28/08



•* •t
( KK I'lKIC \ I K OF SKKVK K

I hcreb) Lcml) that I have caused llic I'oiegome Kespunsc.s \nd Ohieclions in the O:c£i>n

Inicrnational Port oi Coos Ha> "s I irsl Sol orinlcrroyatoncs and !<cquc>ls lor thu Production ot

Documcnis and Request lo l-'nier Upon 1 and lo be served by lust cUu>s mail, postage prepaid,

this 28lh dav ofJulv 2008. on counsel lor the Imcrnalional Port of Coos liuv.

Sandra I.. Bro\\n
Michael II lli
David 1-. lien/
Irouiman Sanders I 1.1*
401 9th Street. NW
Suite 1000
Washington. DC 20004

Matthew Wolle
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Bridge too decrepit to use, too costly to tear down Page 1 of 2

StarTribune.com: MINNEAPOLIS-ST. PAUL. MINNESOTA

Bridge too decrepit to use, too costly to tear down

By KEVIN GILES, Star Tribune

July 8. 2008

Removal of a deteriorating Mississippi River swing bridge that once connected
Washington and Dakota counties has hit another snag because a federal agency must
evaluate the bridge's cultural and historical significance

Closed to vehicle traffic since 1999 and trains since 1980, the JAR Bridge between St.
Paul Park and Inver Grove Heights is awaiting at least partial demolition because it's
considered dangerous to barge traffic and to anyone who might trespass on it

'This bridge is not safe for kids, for pedestrians, for a trail," said Wayne Sand berg,
assistant county engineer in Washington County "It's very dangerous and people need to
stay off it."

The bridge was built over the Mississippi River in 1895 - when Graver Cleveland was
president - for the South St Paul Belthne Railroad to connect the South St Paul
stockyards with main rail lines that ran through St. Paul Park. Trains traveled on the top
deck, cars on the bottom. The JAR Bridge, also known as the Chicago Rock Island and
Pacific Railroad Bridge or Newport Rail Bridge, was the metro area's last toll bridge for
vehicle traffic Crossing it once cost 75 cents

The bridge was popular with commuters trying to avoid traffic jams at the Wakota freeway
bridge on Interstate Hwy. 494 a few miles to the north

Washington and Dakota counties inherited the bridge when it went into tax forfeiture after
several years of private ownership.

The east side of the bridge, in Washington County, no longer is connected to public
roads, Sandberg said. That land is now owned by Marathon Oil Corp , which has a
refinery there. On the west side, in Dakota County, a guardrail blocks the road to the
bridge. But on a recent summer day, two young men were fishing from the automobile
deck while others were walking atop the upper tram deck Many of the railings are broken
or missing and the end of the Dakota County side - where the swing span would connect
if it wasnt locked open - has no barriers Graffiti covers the narrow paved road inside the
bridge.

The U S Coast Guard no longer wants to lead the evaluation of the bridge's culture and
history, a necessary step before removal, Sandberg said. He said the counties are
working to find another agency to do that The Coast Guard wants at least some of the
bridge removed because the swing portion - which is turned parallel to shore to allow
barges to pass - leaves a narrow navigation channel

"Potential danger is high," Sandberg said "When that bridge is dark at night it's pretty

hitp://www startribune.com/tcmplalcs/Pnnt_This_Story<.)sid=23616644 9/5/2008



Bridge too decrepit to use, too costly to tear down Page 2 of 2

difficult for the barge operator to see anything"

Removal of the 1,661 -foot bridge will cost at least $5 million, he said.

"We just dont have the resources to turn this thing back into a functional bridge,"
Sandberg said Parts of the bridge could be saved for their historical novelty, he said,
such as installing the swing span in the park or reusing portions as pedestrian bridges
But nobody has indicated interest in doing so, he said.

"It always a matter of who wants this thing It's pretty big," Sandberg said. "Anyone who
takes it immediately assumes all the future liability for it"

Kevin Giles • 651-298-1554

© 2008 Star Tribune All rights reserved

hltp //w, ww startnhune com/iemplates/Pnnt_This_Story°sid=23616644 9/5/2008
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STATQN
t OVIPANir.S

DEMOLITION
ENVIRONMENTAL

SITEWORK
CONTRACTORS

OR CCBP 033/1

DATE: September 08, 2008

TO: Port Of Coos Bay

FROM: Ron RlChey (ronigstaronco com)

SUBJECT: CORP. Bridge 716 4 (Smsiaw), Bridge 739 68 (Umpqua). Demolition

Please accept our +/- 10% budget proposal to perform specific bridge demolition services at the
above referenced project as follows

SCOPE OF SERVICES
Provide all labor, equipment, transportation, disposal fees to remove and dispose of the 2 bridges
referenced above Port of Coos Bay (POCB) to provide all Local, State, and Federal permits
Work over water, and m-stream protection for pile removal, and column/footing removals, will
consist of floating silt curtains and floating log or sock booms Costs for any additional in water
work protection measures are not included in this proposal Staton assumes working weight on
existing bridges to be 100 tons Staton to cut or break all pile off at existing grades, or mud line
Pile extraction is not included in this proposal Concrete piers to be removed to 2' below grade on
land, or to mud line in water Changes to above work scope or methods will require pricing re-
evaluation Working depth in water at low tide assumed at 20' or less. Proposal is valid for 60
days Bid items can be separated but may require minor price adjustments for additional
mobilization and start up costs

PRICE OF SERVICES (Proposal Valid For 60 Days)
BID ITEM

Mobilization
Steel Spans
Wood Spans
Pile Removal
Pier Removal
Engineering
Diver Verifications
Wood Trestle Over
Wet Land
Bridge Over
Roads/Highways
TOTALS

Bridge 71 6.4
(Siuslaw)

76,510 00
438,605.00
26,430 00
43,372 00

104,66000
25,000 00
20.000 00

821.36000

131.34000

$1.687,277.00

SCHEDULE

2 weeks
6 weeks
6 days

4 weeks
6 weeks

NA
15 days
4 weeks

2 weeks

Bridge 739 68
(Umpqua)

76.510 00
865,550 00
36,308 00
26.783 00

281.06200
25.000.00
20,000 00

000

$11,00000
NA

$1.342,213.00

SCHEDULE

2weeks
16 weeks
1 week
6 weeks
16 weeks

NA
15 days

NA

NA

EXCLUSIONS
Permits, bond (add 1 75%) Coffer dams or in water stream
Wetland work area protection "Engineered" demolition plans
bridge removal

protection other than listed above
Earthwork other than to accomplish

Relative to the exclusions and assumptions listed on this proposal, we have developed a table of
price options that may be of some use in your evaluation Although Staton does not perform this
type of work, and these numbers are not bid items, we have obtained some range of magnitude
costs from firms that do We suggest that you perform your own price requests from experienced
contractors in their respective fields in this work

TM Art or human
85386 HIGHWAY 99 S «PO BOX 7515*EUGENE. OR 97401 * PH 541-726-9422
CCB NO 03371 www statonco com FAX 541-726-9837

Smarter Faster. Safer



STATON
CO VIP \NlhS

DEMOLITION
ENVIRONMENTAL

SITEWORK
CONTRACTORS

ORCCB403371

WORK ITEM

Coffer Dam/De-water
Permitting

Bridge 716.4
(Siuslaw)

S600K - 900K
SG5K

SCHEDULE Bridge 739.68
(Umpqua)

12- 15 Weeks
NA

Pile Removal ' S250K - S350K 6-8 weeks
Wet Land Protection ' 5128K 2-4 Weeks
Water © 30' deep
Engineered Plans

Add J187K
S50K

Add 4 weeks
NA

$1 5M-J1 9M
S65K

S250K - S350K
NA

Add S437K
J50K

SCHEDULE

6-10 Weeks
NA

6-8 weeks

Add 8 Weeks
NA

Yours Very Truly
Staton Companies

RON RICHEX
PortolCoosBay CORP 090808

GM

TTBArtOTDBnatOaa
85386 HIGHWAY 99 S *PO BOX 7515*EUGENE, OR 97401» PH 541-726-9422
CCB NO 03371 www slatonco com FAX 541-726-9837

Smarter. Faster Safer
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS. PORTLAND DISTRICT

EUGENE FIELD OFFICE

1600 EXECUTIVE PARKWAY. SUITE 210

EUGENE, OREGON 97401-2166

REP-VTO February 3, 2003
ATTENTION OF

Operations Division
Regulatory Branch
Corps No. 2002-00934

Mr. Alan Rumbaugh
International Port of Coos Bay
PO Box 1215
Coos Bay. OR 97420

Dear Mr. Rumbaugh1

The U.S. Army Corps of Engineers (Corps) has reviewed the Port of Coos Bay's request for
Department of the Army authorization to rehabilitate the Coos Bay Railroad Bridge. The bridge
spans Coos Bay at Channel Mile 9.0, near North Bend, Coos County, Oregon. The work is
shown in the enclosed drawings (Enclosure 1). The project site is located in Sections 3 and 10 of
Township 25 South, Range 13 West, W.M.

The project involves the removal of the existing riprap from the base of Pier 8 to allow for the
installation of a steel sheet pile form, two (2) to three (3) feet outside of and around the existing
pier footing. The enclosure will be backfilled with approximately 700 cubic yards of concrete
to a height of two to three feet above the existing concrete pile cap. The riprap would be placed
back around the base of the pier.

Fender piles made of high-density polyethylene or glass fiber reinforced plastic will be driven
along the channel faces of footings of Piers 8 and 10. Fender piles will be placed horizontally
and anchored to the footings with steel bolts. Approximately 7,000 board feet of the fender piles
will be installed at each site The repairs to the actual structure are regulated by the Coast Guard
under Section 9 of the Rivers and Harbors Act, rather then the Corps.

This letter verifies that your project is authorized under the terms and limitations of
Nationwide Permit 03, Maintenance. Your activities must be conducted in accordance with the
conditions found in Regional Conditions (Enclosure 2) and General Conditions (Enclosure 3}
and the following special condition:

- Permittee shall adhere to the conservation measures and the nondiscretionary terms and
conditions specified in the National Marine Fisheries Service's Biological Opinion dated
December 20, 2002 (Enclosure 4)

The Oregon Department of Environmental Quality has provided their Certification
Conditions (Enclosure 5) dated January 22, 2002. You must comply with these conditions.



-2-

Oregon Coastal Zone Management (CZM) consistency concurrence from the Department of
Land Conservation and Development (DLCD) has not been issued for this permit. Therefore,
this authorization will not become valid until CZM concurrence has been issued by DLCD. By
copy of this letter, we are notifying DLCD of your proposed work and thus requesting their
concurrence. CZM concurrence for your proposed work will be considered by Ms. Christine
Valentine, Oregon Department of Land Conservation and Development, 635 Capital Street ME,
Suite 200, Salem, Oregon 97301-2540.

This verification is valid for a period of two (2) years from the date of this letter unless the
nationwide permit expires, is modified, reissued, or revoked prior to that date. All the
nationwide permits are scheduled to be modified, reissued, or revoked in March 2007. If you
commence or are under contract to commence this activity before the date the nationwide permit
expires, is modified or revoked, you will have twelve (12) months from the date of the
modification or revocation to complete the activity under the present terms and conditions of the
current nationwide permit. We also direct your attention to the Special Conditions (Enclosure 2)
that require the transfer of this permit if the property is sold and General Condition 14 that
requires you to submit a signed certificate when the work is completed. A "Compliance
Certification" is provided (Enclosure 6).

Failure to comply with any of the listed conditions could result in the Corps initiating an
enforcement action. This authorization does not obviate the need to obtain other permits where
required. Permits, such as those required from the Oregon Division of State Lands (ODSL)
under Oregon's Removal /Fill Law, must also be obtained before work begins.

If you have any questions regarding this nationwide permit verification, please contact
Kelly Urbanek at the Coos Bay Field Office, PO Box 604, North Bend, Oregon 97459 or
telephone 541-266-9497

Sincerely,

Lawrence C. Evans
Chief, Regulatory Branch

Enclosures

Copy Furnished:

Oregon Division of State Lands (Lobdell)
Oregon Department of Environmental Quality (Melville)
Oregon Department of Land Conservation & Development (Valentine)
Coos Bay Field Office

COG

CO-GP
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Regional Conditions

(a) Iii-water Work Windows: All in-water work, including temporary fills or structures, shall
occur between October 1 and February 15. An exception to these time periods requires specific
approval from the Corps. On tribal lands the Corps will coordinate exceptions to the timing
guidelines with the Environmental Protection Agency.

(b) Upland Disposal: All excess material will be taken to a suitable upland location for disposal.
The material shall be placed in a location and manner that prevents its discharge into waterways
or wetlands.

(c) Heavy Equipment: Heavy equipment shall be operated from the bank and not placed in the
stream unless specifically authorized by the District Engineer. Heavy equipment must be placed
on mats or similar precautions must be taken to minimize damage to wetland resources

(d) Fish Screening: Fish Screening will comply with standards approved by the National Marine
Fisheries Service or the Oregon Department of Fish & Wildlife, as appropnate.

(e) Cultural Resources & Human Burials: If at any time, during the conduct of the work
authorized, the permittee or agcnt(s) discovers human burials, cultural resources, or historic
properties, as identified by the National Historic Preservation Act, that may be affected, they
must notify the District Engineer.

(0 Fish Passage: Permittee shall insure activities authorized by nationwide permit will not
restrict passage of aquatic life. Activities such as the installation of culverts or diversion
structures, or other modifications to channel morphology must be designed to be consistent with
fish passage standards developed by the Oregon Department of Fish and Wildlife (ODFW) and
the National Marine Fisheries Service (NMFS). This guidance can be found in the most recent
edition of the document entitled "ODFW standards and Criteria for Stream Road Crossings". The
streambed shall be returned to pre-construction contours after construction unless the purpose of
the activity is to eliminate a fish barrier.

(g) Riparian Vegetation Protection & Restoration: When working in waters of the United
States or riparian areas the construction boundary shall be minimized to the maximum extent
practicable. Permittee shall mark and clearly define the construction boundary before beginning
work. Native riparian vegetation will be successfully established along tributaries where the
vegetation was removed by construction. The plantings shall start at the ordinary high water
mark and extend 10 feet back from the top of the bank. The plantings must be completed by the
end of the first planting season following the disturbance.

(h) Erosion Controls: Adequate erosion control devices shall be installed and maintained in
good working order throughout construction to prevent the unauthorized discharge of material"
into a wetland or tributary The devices shall be installed to maximize their effectiveness, i.e.
sediment fences shall generally be buried or similarly secured. These controls shall be
maintained until permanent erosion controls arc in-place.

Enclosure (2)

12



(i) Maps and drawings: In addition to the items required in nationwide permit general condition
13, all preconslruction notifications shall contain maps showing the project location as well as
plan-view and cross-sectional drawings showing the proposed work. The map(s) shall be of a
scale and detail to clearly identify the project location(s). Drawings shall be sufficient in number
and detail to accurately portray the project.

(j) Bank Protection: Riprap shall be clean, durable, angular rock. The use of other materials
such as broken concrete, asphalt, tires, wire, steel posts or similar materials is not authorized.
The project design shall minimize the placement of rock and maximize the use of vegetation and
organic material such as root wads to the extent practicable. Riparian plantings shall be included
in all project designs unless the permittee can demonstrate they are not practicable. The
permittee must notify the District Engineer in accordance with nationwide permit general
condition #13 if the activity involves the placement of more than 10 cubic yards of riprap per
100 linear feet of streambank.

(It) Inspection of project site: The permittee must allow representatives of the Corps to inspect
the authorized activity to confirm compliance with nationwide permit terms and conditions.
Personnel from the Oregon Department of Environmental Quality and the Department of Land
Conservation and Development are considered to be authorized "representatives" for the purpose
of Section 401 Water Quality or Coastal Zone Management inspections. For projects on tribal
land the Environmental Protection Agency is considered an authorized representative. A request
for access to the site will normally be made sufficiently in advance to allow a property owner or
representative to be on site with the agency representative making the inspection.

(I) Sale of property/transfer of permit: If you sell the property associated with this permit, you
must transfer the permit to the new owner(s) and obtain their signature(s). A copy of this permit
with the new owner(s) signature shall be sent to this office to validate the transfer of this permit
authorization
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Nationwide Permit General Conditions
(From the January 15,2002 Federal Register, Vol. 67. No. 10)

1. Navigation
2. Proper Maintenance
3. Soil Erosion and Sediment Controls
4. Aquatic Life Movements
5. Equipment
6. Regional and Case-by-Case Conditions
7. Wild and Scenic Rivers
8. Tribal Rights
9. Water Quality
10. Coastal Zone Management
11. Endangered Species
12. Historic Properties
13. Notification
14. Compliance Certification I
15. Use of Multiple Nationwide Permits. I
16. Water Supply Intakes :
17. Shellfish Beds I
18. Suitable Material
19. Mitigation
20. Spawning Areas :
21. Management of Water Flows
22. Adverse Effects from Impoundments I
23. Waterfowl Breeding Areas
24. Removal of Temporary Fills
25. Designated Critical Resource Waters !
26. Fills Within 100-year Floodplams
27. Construction Period
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C Nationwide Permit General Conditions

The folio-wing General Conditions must be followed in order for any authorization by an NWP to be valid:

1 . AfavfearfoTf. No activity may cause more than a minimal adverse effect on navigation.

2. Proper Afatiaenance. Any stmcture or flfl authorized shall be properly maintained, including maintenance to
ensure public safely.

3. Soil Erostqfl pftif Pfdimaii Controls. Appropriate soil erosion and sediment controls must be used and
maintained in effective operating condition during construction, ami aU «q»sed soil aid other fills, ai weU as any
work below the ordinary high water mark or high tide line, must be permanently stabilized at the earliest practicable
date. Permittees are encouraged to perform work within waters of the United States during periods of low-flow or
no-flow.

4. Aauatic ljfe Movements. No activity may substantially disrupt me necessary life-cycle movements of those
species of aquatic life indigenous to die waterbody, JneimBng (hose species mat normally migrate through the area,
unless the activit/spnnmuypmpose is to fanpound water. Culverts placed in streams must be installed to maintain
low flow conditions.

5. Equipment- Heavy equipment wtaking in wethnds must be placed on mats, or omer measures must be taken to
soil disturbance.

6. Regional pad Case-Bv-Casc Conditions. The activity must comply with any regional conditions that may have
been added by the Division Engineer (see 33 CFR330.4(e)X Tba activity must comply with any regional eandfriMj
mat may have been added by the Division Engineer (lee 33 CFR330.4(e)) and with any case specific conditioiu
added by the Corps or by die state or tribe in its Section 401 Water Quality Certification and Coastal Zone
Management Act consistency de*l<""""'tioa

7. Wild and Scenic Riven. No activity may occur in a component of (be National Wild and Scenic River System; or
in a river officially designated by Congress as a "study river" for possible inclusion in the system, white the river is
in an official study status; unless the appropriate Federal agency, with direct management responsibility for such
river, has determined hi writing that the proposed activity wfflm>t adversely affect me WfldmdScemc River
designation, or study status. Information on Wild and Scenic Riven may be obtained from the appropriate Federal
land management agency in the area (e.g., National Park Service, U.S. Forest Service, Bureau of Land Management,
U.S. Fish and Wildlife Service).

8. THbal Rtfhts. No activity or its operation may nrpair reserved tribal rights, including, but not limited to,
reserved water rights and treaty fishing and hunting rights.

9. Water Quafifv. (a) In certain states and tribal lands an individual 401 Water Quality Certification must be
obtained or waived (Seo 33 CFR330.4(c)).(b)FarNWPs 12, 14, 17, 18. 32, 39, 40, 42, 43. and 44, where the state
or tribal 401 certification (either genetically or individually) does not require or approve water quality management
measures, the permittee must provide water quality management measures that will ensure that the authorized work
does not result in more than minimal degradation of water quality (or the Corps determines that enmpligncg *nfh
state or local standards, where applicable, win ensure no more duminmmia] adverse effect on water quality). An
important component of water quality management includes stonawater management that nunimizes degradation of
•he downstream aquatic system, including water quality («fer to Oerieial Condition 21 for stonnwater management
requirements). Another important component of water quality management is the establishment and maintenance of
vegetated buffers next to. open waters, including streams (refer to General Condition 19 for vegetated buffer
requirements for me NWPs).

This condition is only applicable to projects mat have the potential to affect water quality. While appropriate
measures must be taken, m most cases it is not neceisary to conduct detailed studies to identify such measures or to
require monitoring.



10 Coastal Zone Management In certain states, in individual state coastal zone management Consistency
concurrence must bs obtained or waived (see 33 CFH. Section 330.4(d)).

11. Jftirfqnfera? Species, (a) No activity is authorized under any NWP, which is likely to jeopardize the continued
existence of a threatened or endangered specks, or a species proposed for such designation, as identified under die
Federal Endangered Species Act (ESA). or which will destroy or adversely modify the critical habitat of such
species. Non-federal permittees shall notify die District Engineer if any listed species or designated critical habitat
might be affected or is in the vicinity of the project, or is located in the designated critical habitat and shall not begin
work on the activity until notified by the District Engineer that the requirements of the ESA have been satisfied and
that the activity is authorized. For activities that nay affect Federally-listed endangered or threatened species or
designated critical habitat, the notification most include the name(s) of the endangered or threatened species nut
may be affected by me proposed work or mat utilize the designated critical habitat mat may be affected by the
proposed work. Asaresufttf fbnnaloxmfbznialniisultationw
add species-specific regional endangered species conditions to the NWPs.

(b) Authorization of an activity by a NWP does not authorize the "take" of & threatened or endangered species
as defined under the ESA. In the absence of separate authorization (e.g., an ESA Section 10 Permit, a Biological
Opinion with "incidental take" provisions, etc.) from the USFWS or me NMFS, bom lethal and non-lethal "takes" of
protected species art in violation of the ESA, Information on the location of threatened and endangered species and
their critical habitat can be obtained directly from the offices of the USFWS and NMFS or their world wide web
pages at hOp^/www.fws.gov/r9endspo/end^ppJitm! and httpy/wwwjnnfi noaa.gov/prof_res/overview/es.htra
respectively.

12. Historic Properties, No activity which may afiect historic properties listed, or eligible for listing, in the
National Register of Historic Places is authorized, until the District Engineer has complied with fte provisions of 33
CFR Part 325, Appendix C. The prospective permittee most notify the District Engineer if the authorized activity
may affect any historic properties listed, determined to be eligible, or which the prospective permittee has reason to
believe may be eligible for listing on the National Register of Historic Places, and shall not begm the activity until
notified by the District Engineer mat me requirements of the National Historic Preservanon Act have been satisfied
and that the activity is gnfhorizrd Information on fte location and existence of historic resources cao be obtained
from the State Historic Preservation Office and the National Register of Historic Place* (see 33 CFR 330.4(g)). For
activities that may affect historic properties listed in, or eligible for bstmg in, the National Register of Historic
Places, the notification must state which historic property may be affected by the proposed work or include a
vicinity map indicating the location of the historic property.

13. Notification.
(a) TwOTmy? where required by the terms of the NWP, the prospective permittee must notify the District

Engineer with a preconstraction notification (PCN) as early as possible. The District Engineer must determine if the
notification is complete within 30 days of the date of receipt and can request additional information necessary to
make the PCN complete only once. Hc^^ver.ifthepiospwtrvepennftteedoesnotprovio^aUofu^request^
information, then the District Engineer will notify die prospective permittee that the nomfeatfon is still incomplete
and the PCN review process wfll not commence until all of the requested information has been received by the
District Engineer. The prospective permittee shall not begin me activity:

(1) Until notified in writing by the District Engineer that the activity may proceed under the NWP with any
special conditions imposed by the District or Division Engineer, or

(2) If notified in writing by the District or Division Enginnw that an Individual Permit IB required; or
(3) Unless 45 days have passed from the District Engineer's receipt of the complete nonfication and the

prospective permittee has not received written notice from the District or Division Engineer. Subsequently, the
permittee's right TO proceed under the NWP may be modified, suspended, or revoked only In accordance with the
procedure set form in 3? CFR 330 J(dX2).

(b) Contents of Notification: The notification must be in writing tnti include the following information:
(1) Name, address and telephone numbers of the prospective permittee;
(2) Location of the proposed project;
(3) Brief description of the proposed project; the project's purpose; direct and Indirect advene environmental

effects the project would cause; any other NWp(s), Regional General Permits), or Individual Pennies) used or
intended to be used to authorize any part of the proposed project or any related activity. Sketches should be
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provided when necessary to show that die activity complies with the terms of the NWP (Sketches usually clarify the
project and when provided result in a quicker decision.);

(4) For NWPs 7, 12, 14, 18, 21, 34, 38, 39,40, 41, 42, and 43, (he PCM must also include a delineation of
affected special aquatic sites, including wetlands, vegetated shallows (e.g., submerged aquatic vegetation, seagrass
beds), and nffle and pool complexes (see paragraph 13(f));

(5) For NWP 7 (Outfall Structures and Maintenance), the PCM must include information regarding the original
design capacities and configurations of those areas of the facility where maintenance dredging or excavation ii
proposed;

(6) For NWP 14 (Linear Transportation Projects), The PCN must include a compensatory mitigation proposal to
oflset permanent losses of waters of the US and a statement describing how teinporary losses of waters of die US
will be minimized to the maximum extent practicable;

(7) For NWP 21 (Surface Coal Mining Activities), the PCN must include an Office of Surface Minmg (OSM)
or state-approved mitigation plan, if applicable. To be authorized by this NWP, the District Engineer must
determine that the activity complies with the terms and conditions of the NWP and that the adverse environmental
effects are minimal both individually and cumulatively and must notify the project sponsor of this determination in
writing;

(8) For NWP 27 (Stream and Wetland Restoration), the PCN must include documentation of the pnor condition
of (he site that win bo reverted by the permittee;

(9) For NWP 29 (Single-Family Housing), the PCN must also include:
(0 Any past use of this NWP by the Individual Permittee and/or the permittee's spouse;
(K) A statement that the single-family bousing activity is for a personal residflnce of the permittee;
(id) A description of the entire parcel; hinhvting fo size, and a delineation of wetlands. For the purpose of thia

NWP, parcels of land measuring &acn or less wffl not require a fcrmalon-sitedelnieatioa However, the applicant
shall provide an indication of where we wetlands ue and the arnoiini of wetlands that exists on the property. For

tft»c prrpurrd fa anwrdancg «vifh ftq narrat
method required by the Corps. (See paragraph 13(i»;

(hr) A written description of all land (including, if available* legal descriptions) owned by the prospective
permittee and/or the prospective pamlttee's spouse, within a one nnle radius of the parcel, in any form of ownership j
(including any land owned as a partner, capontion, joint tenant; co-tenant, or as a tenant-by-me-entirety) and any j
|*t|j on which a purchase and sale agreement or other contract for sale or purchase has been executed; '

(ID) For NWP 3 1 (Maintenance of Existing Flood Control Projects), the prospective permittee must either
notify the District Engineer wifli a PCN prior to etch TnBTntmHnce activity or submit a five year (or less) |
maintenance plan. In addition, the PCN must include an of die following; j

(0 Sufficient baseline information identifying the approved channel depths and configurations and existing
faculties. Minor deviations are authorized, provided the approved flcwi control protection or drainage is not . "
increased; |

(11) A delineation of any affected special aquatic shea, including wetlands; and,
(iix) Location of the dredged material disposal lite;
(1 1) For NWP 33 (Temporary Construction, Access, and Dewatering), the PCN must also include a restoration

plan of reasonable measures to avoid and imnfmiM adverse effects to aquatic resources;
(12) For NWPs 39, 43 and 44, the PCN must also include a written statement to the District Enginoer explaining

how avoidance and minimization for losses of waters of the US were achieved on the project site;
(1 3) ffftr KWP ?0 unH MWP Mf the PTM mat inghnV • >-«tnp.T1^a>TTIy mftigatTTm proposal TO Offef t 10MC3 of

waters of the US or justification explaining why compensatory mitigation should not be required. For discharges
dut cause die loss of greater man 300 linear feet of an intermittent stream bed, to be authorized, the District
Engineer must determine mat the activity complies with the other terms and conditions of the NWP, determoie
advene environmental effects are minimal bora individually and cumulatively, and waive the limitation on stream
impacts in writing before the permittee may proceed;

(14) For NWP 40 (Agricultural Activities), the PCN must include a compensatory mitigation proposal to offset
losses of waters of the US. This NWP does not authorize the relocation of greater than 300 linear-feet of existing
serviceable drainage ditches constructed m non-tidal streams unless, for drainage ditches constructed in intermittent *
non-tidal streams, the District Engineer waives this criterion in writing, and tha District Engineer h™ dutgrmiti^
that the project complies with all terms and cffl3oUti(ms of this NWP, and that any adverse Iinpacts of the project on
the aquatic environment axe minimal, both Individually and cumulatively;

(15) For NWP 43 (Stormwater Management Facilities), the PCN must include, for the construction of new
stonnwater management jacilities, a maintenance plan (in accordance with state and local requirements, if
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applicable) and a compensatory mitigation proposal to offset losses of waters of tha US. For discharges that cause
the loss of greater than 300 linear feet of an intermittent stream bed, to be authorized, the District Engineer must
determine that the activity complies with die other terms and conditions of the NWP, determine adverse
environmental effects are minimal both individually and cumulatively, and waive the limitation on stream impacts in
writing before the permittee may proceed;

(16) For NWP 44 (Mining Activities), the PCN must Include a description of all waters of the US adversely
affected by the project, • description of measures laken to minimize adverse effects to waters of the US, a
description of measures taken to comply with the criteria of the NWP, and a reclamation plan (for all aggregate
wfaiTifl activities m isolated waters and non-tidal wetlands adjacent to headwaters and any hard rock/mineral ironing
activities);

(17) For activities that may adversely affect Federally-listed endangered or threatened species, the PCN mast
include the name(s) of those endangered or threatened species oat may be affected by the proposed work or utilize
the designated critical habitat that may be affected by the proposed work; and

(18) For activities that may affect historic properties bated in, or eligible for listing in, the National Register of
Historic Places, me PCN must state which historic property may be affected by the proposed work or include a
vicinity map indicating the location of the historic property.

(c) Form of Notification: The standard Ihdividial Permil application form (Form ENG 4345) may be used as the
notfication but must clearly indicate that it is a PCN ind mart include all of me information required in (b) (I HI 8)
of General Condition 13. A letter counumng the requisite information may also be used.

(d) DJstrfo Engineer's Decision: In reviewing die PCN for the proposed activity, the District Engineer will
determine whether the activity authorized by the NWP will result in more man minimal individual or cumulative
adverse environmental effects or may be contrary to the public interest The prospective permittee may submit a
proposed mitigation plan with the PCN to expedite the process. The District Engineer wfll consider any proposed
coirjxnsatory migration the applicant has mclndcd m the proposal in determining whether the net adverse
environmental effects to the aqiiadc envnwnriett of n^ proposed wozk are mhtimaL If tho District Engineer
determines mat the activity complies with the terms and conditions of the NWP and ttiat the advene effects on the
aquatic, ynvjflminent am ffrinmut^ after fnflgiffarrnfl mMgatimi, tfia pfytrief Fj^gJnu^r vijn ^fify rfia p̂ rnr1'"*" f mi

include'any conditions the District Engineer deems necessary. The District EH£"IPT must approve any
compensatory mitigation proposal before the permittee commmraa work. If die prospective permittee is required to
subrm't a cornpenntory negation proposd Ifihe
prospective permittee elects to submit a compensatory mitigation plan with the PCN, the District Engineer will
expedniously review die proposed compensatory mitigation plan. The District gng">w must review the plan within
45 days of receiving a complete PCN and deteimiue whether the conceptual or specific proposed mitigation would
ensure no more man minimal adverse effects on the aquatic environment. If the net adverse effects of the project on
(he aquatic environment (after consideration of the compensatory mitigation proposal) are determined by the District
Engineer to be minimal, the District Engineer wfll provide a timely written response to die applicant The response
will state that the project can proceed under the terms and conditions of the NWP.

If the District Engineer determines that the advene effects of the proposed work an more than mrnqpal, then
the District EnEm*"1 wfll notify the applicant either: (1) that die project does not qualify for authorization under tha
NWP and instruct the applicant on the procedures to seek authorization under an Individual Permit; (2) that flic
project is authorized under the NWP subject to the applicant's submission of a mitigation proposal that would
reduce the adverse effects on the aquatic environment to the nunimal level; or (3) mat the project is authorized under
die NWP with specific modifications or conditions. Where the District Engineer determines that mitigation is
required to ensure no more than minimal adverse effects occor to the aquatic environment, the activity wfll be
authorized within Ifae 45-day PCN period Tho authorization wfll include the necessary conceptual or specific
mitigation or a requirement that the applicant submit a mitigation proposal mat would reduce die advene effects on
the aquatic environment to the nunirnal leveL Whan conceptual mitigation is included, or a mitigation plan is
required under item (2) above, no work in waters of die US wfll occur until the District Engineer has approved a
specific mitigation plan.

(e) Agency Cooplrnflfon? The District Engineer will consider any comments from Federal and state agencies
concerning the proposed activity's compliance with the terms and conditions of the NWPs and the need for
mitigation to reduce the project's adverse environmental effects to a minimal level.
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For activities requiring notification to the District Engineer that result in the loss of greater than VS-acre of
waters of die US, the District Engineer will provide immediately (e g., via facsimile transmission, overnight mail, or
other expeditious manner) a copy to the appropriate Federal or state offices (USFWS, state natural resource or water
quality agency, EPA, State Historic Preservation Officer (SHPO), and, if appropriate, the NMFS). With the
exception of NWP 37, these agencies wfll then have 10 calendar days from the date the material is transmitted to
telephone or fax the District Eppneer notice that they intend to provide substantive, site-specific comments. If so
contacted by an agency, the District Engineer wffl wait an additional 15 calendar days before making a decision on
the not$catio7i. Tie District Engineer will fully consider agency rnmmmM received within the specified time
frame, but willprovide no response to the resource agency, except as provided below. The District Engineer wfll
indicate in me administrative record associated with each notification mat mo resource agencies' concerns were
considered. As required by Section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and Management
Ac^ the District Engineer wfll provide a response to NMFS within 30 days of receipt of any Essential Fish Habitat
conservation recommendations. Applicants are encouraged to provide die Corps multiple copies of notification to
expedite agency notification.

(f) Wetland Delineations: Wetland delineations must be prepared in accordance with the current method required
by the Corps (For NWP 29 see paragraph (bX9)(5i) for parcels less than K-acre in size). The permittee may ask the
Corps to delineate the special aquatic site. There may be some delay if the Corps does me delineation. Furthermore,
the 45-day period will not start until the wetland delineation has been completed and submitted to the Corps, where
appropriate. *

14. gpfflpflmcg Certification. Every permittee who has received NWP verification from the Corps will submit a
signed certification regarding the completed work and any required mitigation. The certification will be forwarded
by the Corps with die authorization letter and will include: (a) A Etat̂ ™"* flat the authorized work was done m
accordance with the Corps anthoriTsfion. tnr.tnrtnig any general or specific conditions;
(b) A statement that any required mitigation was cmnplftted in accordance with the permit conditions; and (c) The
signature of me penninee certifying the completion of me work and mitigation.

15. Use afMuhioh Nationwide Pannfly. The iise of rnore than oae NWP for a sirigle and con l̂ete project is
prohibited, except when the acreage toss of waters of the US authorized by the NWPs does not exceed the acreage
limit of me NWP with me highest specified acreage limit (e.g. if a road crossing over tidal waters is constructed
under NWP 14, with associated bank stabijizatfon authorized by NWP 13, the maximum acreage loss of waters of
the US for the total project cannot exceed I/3-acre).

16. Water SVDDJV Intakes. No activity, including structures and work m navigable waters of the US or discharges of
dredged or fill material, may occur in the proximity of a public water supply intake except where the activity is for
repair of the public water supply intake structures or adjacent bank stabilization.

17. SheOfahBeda. No activfy, rochitag structures and wor^
dredged or fill material, may occur in areas of concentrated shellfish populations, unless the activity 15 directly
related to a shellfish harvesting activity authorized by NWP 4.

18 Suitable Material. No activity, including structures and work in navigable waters of the US or discharges of
dredged or fill material, may consist of unsuitable material (e.g., trash, debris, car bodies, asphalt, etc.) and material
used tor construction or discharged must be free from toxic pollutants in toxic amounts (see Section 307 of the
CWA).

19. Migration. The District Engineer wfll consider the factors discussed below when determining the acceptability
of appropriate and practicable mitigation necessary to offset adverse effects on the aquatic environment that are
more than imnimgl-

(a) The project must be designed and constructed to avoid and rmnhrize'adverse effects to waters of the US to the
mmcTmmn extent practicable at the project site (M., on site).

(b) Mitigation in all fes forms (avoiding, mirimiring, rectifying, reducing or compensating) will be required to the
extent cecessary to ensure that the adverse effects to me aquatic environment are m™™]

(c) Compensatory mitigation at a mJTumum one-fbr-one ratio will be required for all wetland impacts requiring a
PCN, unless the District Engineer deterrdnes m writing that some other form of mitigation would be more
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environmentally appropriate and provides a project-specific waiver of this requirement Consistent wi:h National
policy, the District Engineer will establish a preference for restoration of wetlands as compensatory mitigation, with
preservation used only in exceptional circumstances.

(d) Compensatory mitigation (i e, replacement or substitution of aquatic resources for those impacted) will not DC
used to increase the acreage losses allowed by the acreage limits of some of the NWPs. For example, '/i-acrc of
wetlands cannot be created to change a %-acre loss of wetlands to a '/6-acre loss associated with N1YP 39
verification. However, K-acre of created wetlands can be used to reduce the impacts of a &i-acre loss of wetlands to
the minimum impact level in order to meet the -nHi'mai impact requirement associated with NWPs.

(e) To be practicable, the mitigation must be available and capable of being done considering costs, existing
technology, and logistics in light of me overall project purposes. Examples of mitigation that may be appropriate
and practicable include, but are not limited to: reducing the size of the project; establishing and maintaining wetland
or upland vegetated buffers to protect open waters such as streams; and replacing losses of aquatic resource
functions and values by creating, restoring, enhancing, or preserving similar functions and values, preferably in the
same watershed

(i) Compensatory mitigation plans for projects in or near streams or other open waters will normally include a
requirement for the establishment, maintenance, and legal protection (e.g, easements, deed restrictions) of vegetated
buffers to open waters. In many cases, vegetated buffers will be the only compensatory mitigation required.
Vegetated buffers should consist of native species. The width of the vegetated butters required will address
documented water quality or aquatic habitat loss concerns. Normally, the vegetated buffer will be 25 to 50 feet wide
on each side of the stream, but the District Engineers may require slightly wider vegetated buffers to address
documented water quality or habitat loss concerns. Where both wetlands and open waters exist on the project site,
the Corps will determine me appropriate compensatory mitigation (e.g., stream buffers or wetlands compensation)
based on what is best for the aquatic environment on a watershed basis. In cases where vegetated buffers are
determined to be the most appropriate form of compensatory mitigation, the District Engineer may waive or reduce
the requirement to provide wetland compensatory mitigation for wetland impacts.

(g) Compensatory mitigation proposals submitted with the "notification" may be either conceptual or detailed. If
conceptual plans are approved under the verification, then the Corps will condition the verification to require
detailed plans be submitted and approved by the Corps prior to construction of the authorized activity in waters of
the US.

(h) Permittees may propose me use of mitigation banks, in-lien fee arrangements or separate activity-specific
compensatory mitigation. In all cases that require compensatory mitigation, the mitigation provisions will specify
fhc party responsible for accomplishing and/or complying with the mitigation plan.

20. Spawning Areas. Activities, including structures and work in navigable waters of the US or discharges of
dredged or fill material, in spawning areas during spawning seasons must be avoided to the maximum extent
practicable. Activities that result in the physical destruction (e.g., excavate, fill, or smother downstream by
substantial turbidity) of an important spawning area are not authorized.

21 ftfaBazement of Water Flows. To the maximum extent practicable, the activity must be designed to maintain
preconstruction downstream flow conditions (e.g., location, capacity, and flow rates). Furthermore, the activity
must not permanently restrict or impede the passage of normal or expected high Sows (unless the primary purpose
of ihe fill is to impound waters) and the structure or discharge of dredged or fill material must withstand expected
high flows. The activity must, to the maximum extent practicable, provide for retaining excess flows from the site,
provide for maintaining surface flow rates from the site similar to preconstrucuon conditions, and provide for not
increasing water flows from the project site, relocating water, or redirecting water flow beyond preconstruction
conditions Stream channelizing will be reduced to die minimal amount necessary, and the activity must, to the
maximum extent practicable, reduce adverse effects such as flooding or erosion downstream and upstream of the
project site, unless the activity is part of a larger system designed to manage water flows. In most cases, it will not
be a requirement to conduct detailed studies and monitoring of water flow.

This condition is only applicable to projects that have the potential to affect waterflows " While appropriate
measures must be taken, it is not necessary to conduct detailed studies to identify such measures or require
monitoring to ensure their effectiveness Normally, the Corps will defer to state and local authorities regarding
management of water flow.
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22 tJrfver.se Effects From Impoundments If the activity creates an impoundment of water, adverse effects to the
aquatic system due to the acceleration of the passage of water, and/or the restricting its flow shall be minimized to
the maximum extent practicable. This includes structures and work :n navigable waters of the US, or discharges of
dredged or £11 material '

23. Waterfowl Breeding Areas. Activities, including structures and work in navigable waters of the US or
discharges of dredged or fill material, into breedmg areas for migratory waterfowl must bs avoided to the maximum
extent practicable.

24. Removal of Temporary Fills. Any temporary fills must be removed in their entirety and the affected areas
returned to their preexisting elevation.

25. [)esi%i\ate$ Critical Resource Waters. Critical resource waters include, NCAA-designated marine sanctuaries, \
National Estuanne Research Reserves, National Wild and Scenic Rivers, critical habitat tor Federally hsted I
threatened and endangered species,, coral reels, state natural heritage sites, and outstanding national resource waters
or other waters officially designated by a state as having particular environmental or ecological significance and
identified by the District Engineer after notice and opportunity for public comment The District Engineer may also
designate additional critical resource waters after notice and opportunity for comment. '

(a) Except as noted below, discharges of dredged or fill material into waters of the US are not authorized by i
NWPs7,12,14,16,17,21,29,31,35,39,40,42,43, and 44 for any activity wnlun, or directly affectmg, critical !
resource waters, mchidmg wetlands adjacent to such waters. Discharges of dredged or fill materials into waters of !
the US may be authorized by the above NWPs in National Wild and Scenic Rivers if the activity complies with
General Condition 7. Further, such discharges may be authorized in designated critical habitat for Federally listed i
threatened or endangered species if the activity complies with General Condition 11 and the USFWS ortheNMFS \
has concurred in a determination of compliance with this condition.

(b) For NWPs 3,8,10,13,15,18,19,22,23,25,27,28,30,33,34,36,37, and 38, notification is required
m accordance with General Condition 13, for any activity proposed in die designated critical resource waters i
including wetlands adjacent to those waters. The District Engineer may authorize activities under these NWPs only '
after it is determined that the impacts to the critical resource waters wfll be no more man minimal. i

26. Fills Within 100-Year Floodolains. For purposes of this General Condition, 100-year floodplams will be
identified through the existing Federal Emergency Management Agency's (FBMA) Flood Insurance Rate Maps or
FEMA-approved local floodplam maps. !

fa) Discharges in Floodr/late Below Headwaters. Discharges of dredged or fill material into waters of the US
within the mapped 100-year floodplam, below headwaters (ie. five cfs), resulting m permanent above-grade fills,
are not authorized by NWPs 39,40,42,43, and 44.

(b) Discharges in Floodwav: Above Headwaters. Discharges of dredged or nH material into waters of the US :
within the FEMA or locally mapped floodway, resulting in permanent above-grade fills, are not authorized by
NWPs 39,40,42, and 44.

(c) The permittee must comply with any applicable FEMA-approved state or local floodplain management
requirements.

27. Construction Period. For activities mat have not been verified by the Corps and the project was commenced or |
under contract to commence by the expiration date of the NWP (or modification or revocation date), the work must
be completed within 12-months after such date (including any modification mat affects the project).

For activities that have been verified and the project was commenced or under contract to commence within the '
verification period, the work must be completed by the date determined by the Corps.

For projects that have been verified by the Corps, an extension of a Corps approved completion date may
requested. This request must be submitted at least one month before the previously approved completion date! [
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National Oceanic und Atmospheric Admlnlitratlon
NATIOKAJL MARINE FISHERIES SERVICE
Northwest Region
7600 Sand Point Way NE.BIdg I
Seattle. W A 98 115

Refer to-
2002/0 1 274 December 20, 2002

Mr. Fred P. Patron
Senior Transportation Planning Engineer
Federal Highway Administration, Oregon Division
530 Center Street NE
Salem, OR 97301

Re: .Endangered Species Act Section 7 Formal Consultation and Magnuson-Stevens Act
Essential Fish Habitat Consultation for Coos Bay Railroad Bridge Rehabilitation Project,
Coos County, Oregon

Dear Mr. Patron:

Enclosed is the biological opinion (Opinion) prepared by the National Marine Fisheries Service
(NOAA Fishenes) pursuant to section 7 of the Endangered Species Act (ESA) on the effects of
funding the proposed Coos Bay Railroad Bndge Rehabilitation Project in Coos County, Oregon.
In this Opinion, NOAA Fishenes concludes that the proposed action is not likely to jeopardize
the continued existence of ESA-hsted Oregon Coast coho salmon (Oncorhynchus fasutch). As
required by section 7 of the ESA, NOAA Fisheries includes reasonable and prudent measures
with non discretionary terms and conditions that NOAA Fisheries believes arc necessary to
minimize the potential for incidental take associated with this action.

This Opinion also serves as consultation on essential fish habitat pursuant to section 305(b) of
the Magnuson-Stevens Fishery Conservation and Management Act and its implementing
regulations (50 CFR part 600).

If you have any questions regarding this consultation, please contact Jim Collins of my staff in
the Oregon Habitat Branch at 541 .957 3389

Sincerely,

D. Robert Lohn
Regional Administrator

cc1 Molly Gary, ODOT
Ken Franklin, ODOT
John Raasch, ODOT
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1. ENDANGERED SPECIES ACT

1.1 Background

On October 30,2002, the National Marine Fisheries Service (NOAA Fisheries) received a
biological assessment (BA) and a request from the Federal Highway Administration (FHWA) for
Endangered Species Act (ESA) section 7 formal consultation for the Coos Bay Railroad Bndge
Rehabilitation Project. The Oregon Department of Transportation (ODOT) proposes
replacement of the bridge, which crosses Coos Bay near the town of North Bend, Oregon This
biological opinion (Opinion) is based on the information presented in the BA and discussions
with the applicant.

The FHWA determined that Oregon Coast (OC) coho salmon (Oncorhynchiu kisutch) may occur
within the project area. OC coho salmon were listed as threatened under the ESA on August 10,
1998 (63 FR 42587), and protective regulations were issued under section 4(d) of the ESA on
July 10,2000 (65 FR 42422). The FHWA, using methods described in Making ESA
Determinations of Effect for Individual or Grouped Actions at the Watershed Scale (NMFS
1996), determined that the proposed action is likely to adversely affect OC coho salmon

This Opinion is based on the information presented in the BA and developed through
correspondence to obtain additional information and clarity. The objective of this Opinion is to
determine whether the actions to remove the existing structure and construct a new structure are
likely to jeopardize the continued existence of OC coho salmon. This consultation is undertaken
under section 7(a)(2) of the ESA, and its implementing regulations, 50 CFR Part *02.

1.2 Proposed Action

1.2.1 Project Purpose

This project is designed to rehabilitate the Coos Bay Railroad Bridge, which crosses over Coos
Bay. The bridge supports a single track on a 98.4 meter (m) timber north-approach trestle, 12
steel truss spans totaling 677.5 m, and a 173 4 m timber south-approach trestle. Span 8 is a
143.1 m movable swing span m the main shipping channel within Coos Bay. When open to
marine traffic, the swing span allows a shipping channel width of 62.5 m on each side of the
center support pier. The railroad bndge serves to link the Oregon International Port of Coos Bay
to the rail system, which is linked to rail lines throughout the Northwest.

Inspections of the bndge revealed extensive corrosion on the steel truss section, deteriorated
piles in the approach trestles, and scour around one of the support piers. The project will involve
replacing corroded structural members and improving the coating system on the steel structures,
as well as fortifying one pier footing and replacing some of the pilings that support the bndge
approaches. -

1.2.2 Steel Truss Repairs
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The 12 span, steel truss sections of the bndge will require the replacement of several beams,
approximately 6,000 nvets, and 1,200 lacing bars. In addition, the steel bridge rests on beanngs
atop the concrete piers, held in place by anchor bolts. The corroded bearings, or "roller nests1'
have all locked in the maximum expansion position. The corroded roller nests will be replaced
with sliding bearing assemblies, consisting of a sheet bonded to a lower steel bearing plate and a
polished stainless steel plate upper sliding surface edge welded to an upper steel bearing plate
The corroded anchor bolts will be replaced by core drilling around the existing anchor bolts and
replacing them in-kind with new anchor bolts epoxy-bonded in the core-drilled boles. Histoncal
drawings indicate that thin lead sheets were used between the concrete piers and the bearing
pedestals to assure that the weight transfer through the bearing was uniform on the concrete.
Removal of these lead sheets will be a part of the replacement process for these beanngs.

These structural repairs on the various bndge spans are expected to take some four to five
months to complete. All work on the steel truss will be completed above the mean higher high
hde(MHHT).

1.2.3 Track Tie Replacement

Track ties need to be replaced across approximately two-thirds of the length of the steel spans to
ensure the safe operation of the structure. The slender main members are highly susceptible to
damage, buckling, and collapse from impact forces, which would compound the damage should
a derailment occur. Ties can best be replaced with panelr/ed track-tie sections, a standard
railroad maintenance procedure. Since removal of the existing track-tic panels is already
necessary to install stringer cover plates, the tie replacement should be done at the same time.
The track rails may be reused. Current standards require the installation of a maintenance
walkway to one side of tracks on bridges. The newer track-tie panels on Spans 1,2,9,10,11,
and 12 already have extended sleepers at regular spacing to support a walkway. Extended
sleepers (or intermittent longer ties), walkway planks, and cable handrails will be included as
part of the track-tie replacement to provide a walkway across the 12 truss spans.

1.2.4 Coating System Rehabilitation

Due to the proximity of the bridge to the marine environment, the bndge was subjected to high
concentrations of salt, which led to corrosion of the bridge surface and its interior properties.
This resulted in a surface that no longer protects the structure from deterioration. This phase of
the project includes removing the coating system in the areas where it is failing and reapplymg a
new zinc-based coating system.

The coating system rehabilitation process requires a controlled environment for successful
adhesion to the bndge. In order to achieve this, a containment system with negative air will be
employed, including an air ventilation and collection system to collect dust and filter it out of the
air. This system normally requires air-unpenetrable walls with rigid or flexible framing, fully
scaled joints, airlock or resealable entryways, and negative air is achieved by forced or natural
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air flow and exhaust air nitration This process also ensures that the paint and all debris will be
contained and would not enter the waterway

1.2.5 Pier 8 Foundation Protection

The existing riprap around the pier base will be removed (likely with a clamshell bucket
suspended from a barge-mounted crane) to allow for the driving of steel sheet piles around the
existing footing This riprap is approximately 14.6 m below mean low low water (MLLW) and
consists of no more than 447 m3. The nprap would be temporarily stockpiled as close as
practicable to the pier for later use.

Steel sheet piles will be installed in a rectangle approximately 1 m outside of and around the
existing pier footing. Each of the sheets would be lowered to the channel bottom via a barge-
mounted crane, and will extend vertically for an estimated 15.6 m, so that their upper edge
extends above mean high water. Several individual sheets would form each side of the
enclosure. The sheets will be attached to each other at the edges by a knuckle joint with a
groove. These sheets are often placed and driven in pairs The sheets will initially be driven
only a few feet in to withstand the current. Bracing will then be attached. Using either a
vibratory hammer or an impact hammer supported by a barge-mounted, pile-driving rig, the
sheet piles will be driven further into the substrate, sliding past each other as each one is driven
in. Once completed, the piling would be embedded 4.6 m into the channel bottom. The
contractor will install the sheet piles to completion in a continuous process over a condensed
period of days Once the sheet piles are in place, steel beams will be installed in a horizontal
frame around the outside of the sheet piles at several vertical levels to strengthen the sheet piles
against fluid pressures from the concrete fill.

Once the four-sided sheet pile structure is in place around the pier, any fish inhabiting the water
m the enclosure will be removed and relumed to the bay by an ODFW or ODOT biologist.
Isolated sahnomds or other fish will be removed by traps, nets, electrofishing, or other means
before any dewatenng or concrete pouring operations begin

Once fish removal is complete, concrete will then be filled in behind the sheet pile cofferdam j
approximately 1 m above the existing pile cap. This would require a maximum of 534 4 m3 of
concrete. The footprint of the new concrete encasement around the pier footer is estimated to be !
58.6 to 78.1m2

After the concrete has cured, the steel sheet piling will be cut off flush with the top of the
concrete. The existing nprap will then be replaced around the base of the pier footing.

To reduce debris accumulation, a fender system will be constructed along the side of the Piers 8 !
and 10 footers that are facing the navigation channel. The fender system will be designed to
utilize UHMW (Ultra High Molecular Weight) polyethylene backed by steel, or possibly HOPE
(High Density Polyethylene) "timbers," either alone or backed by steel. The assembled fender
panels will be placed from either a barge or from the ends of Spans 7 and 9. The panels will be
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connected together and anchored to the footings with steel bolts. Setting the panels into place
and making the connections should take an estimated two weeks. The actions will most IJcely be
accomplished from a barge-mounted crane when the tide is high enough to provide safe
clearance. The total in-water work on Pier 8 is anticipated to last 45 days.

1.2.6 Trestle Bent Pile Replacements

On either end of the steel bridge spans, the approaches are timber trestle spans consisting of five
or six piles per trestle bent. Five piles, and at least two square posts need replacement in these
trestle bents (adjacent to Piers 1 and 14). These bents are in shallow tidal areas The project
proposes to replace all piles with steel piles at bents 20,22, and 24. At Bent 25, one timber pile
will be replaced with two steel piles. The existing track, ballast, deck, stringers, caps, and
bracing will be removed as necessary to drive new piles at bents 20,22,24, and 25. This work
will be performed from the railroad deck, using a rail-mounted crane.

Bents 20,22, and 24 will be replaced with four-pile steel bents with steel caps and bracing. This
operation will use a total of 12 steel H-piles. At Bent 25, two steel H-piles will be installed on
cither side of the failing central timber pile. In all cases, the steel piles will be driven between
existing timber piles with an impact hammer supported by a rail or truck-mounted, pile-dnving
ng. The piles will be uncoated and approximately 0.3 m square.

An attempt will be made to completely remove the timber piles. If complete removal is
unsuccessful, the umber piles being replaced will be cut off approximately 0.6 m above the mud
line. The rail-mounted crane would remove the upper portion. The rot is at or near the mudline,
and the piles may break.

The steel piles of bents 20, 22, and 24 will be connected together at the top with a steel cap beam
and braced with diagonal and horizontal members. At Bent 25, the timber members removed for
pile installation will be reinstalled. Damaged or deteriorated timber trestle and deck members
will be replaced.

The in-water work on the pile bents is estimated to last 10 days. With a cross section of 0 3 m2

apiece, the 14 new H-piles would cover approximately 42m2 of mudflat surface.

1.3 Biological Information

Within the Coos watershed, NOAA Fisheries listed the OC coho salmon as threatened under the
ESA on August 10,1998 (63 FR 42587). Protective regulations were issued under section 4(d)
of the ESA on July 10,2000 (65 FR 42422)

OC coho salmon are known to spawn and rear in the Coos watershed. Adult coho salmon enter
the Coos River in late September and spawn from October through January, with the majority of
spawning activity occurring in smaller, low gradient tributaries. Coho salmon use the Coos
estuary within the project a^ca primarily as a migration corridor and for juvenile rearing The
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downstream migration of coho salmon smolts typically occurs from early February through May,
but may extend into June Due to location of the project in the Coos estuary, OC coho salmon
are not expected to be within the project area during the ODFW ui-water work period (October 1
to February 15).

1.4 Evaluating Proposed Actions

The standards for determining jeopardy are set forth in section 7(a)(2) of the ESA as defined by
SO CFR Part 402 (the consultation regulations). NOAA Fisheries must determine whether the
action is likely to jeopardize the listed species. This analysis involves the definition of the
biological requirements and current status of the listed species, and the evaluation of the
relevance of the environmental baseline to the species' current status.

Subsequently, NOAA Fisheries evaluates whether the action is likely to jeopardize the listed
species by determining if the species can be expected to survive with an adequate potential for
recovery In making this determination, NOAA Fisheries must consider me estimated level of
mortality attributable to1 (1) Collective effects of the proposed or continuing action, (2) the
environmental baseline, and (3) any,cumulative effects. This evaluation must take into account
measures for survival and recovery specific to the listed salmonid's life stages that occur beyond
the action area. If NOAA Fisheries finds that the action is likely to jeopardize the listed species,
NOAA Fisheries must identify reasonable and prudent alternatives for the action. For the
proposed action, NOAA Fisheries' jeopardy analysis considers direct or indirect mortality offish
attributable to the action.

1.4.1 Biological Requirements

The first step in the methods NOAA Fisheries uses for applying the ESA section 7(a)(2) to listed
coho salmon is to define the species' biological requirements that are most relevant to each
consultation. NOAA Fisheries also considers the current status of the listed species, taking into
account population size, trends, distribution and genetic diversity. To assess the current status of
the listed species, NOAA Fisheries starts with the determinations made in its decision to list OC
coho salmon for ESA protection and also considers new available data that is relevant to the j
determination. j

The relevant biological requirements are those necessary for OC coho salmon to survive and '
recover to naturally-reproducing population levels, at which time protection under the ESA
would become unnecessary Adequate population levels must safeguard the genetic diversity of I
the listed stock, enhance their capacity to adapt to various environmental conditions, and allow
-hem to become self-sustaining in the natural environment.

For this consultation, the biological requirements are improved habitat characteristics that
function to support successful migration and holding in the action area. The current status of the
OC coho salmon, based upon their risk of extinction, has not significantly improved since the
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species was listed. The Coos estuary serves as an adult and juvenile migration corridor, as well
as juvenile rearing habitat.

1.4.2 Environmental Baseline

The current range-wide status of the identified ESU may be found in Nickelson et al (1992) and
Weitkamp et. al (1995) The identified action would occur within the range of OC coho salmon.
The action area is the area that is directly and indirectly affected by the action. The direct effects
occur at the project site and may extend upstream or downstream based on the potential for
impairing fish passage, hydraulics, sediment and pollutant discharge, and the extent of riparian
habitat modifications. Indirect effects may occur throughout the watershed where actions
described in this Opinion lead to additional activities or affect ecological functions contributing
to stream degradation. As such, the action area for the proposed activity includes the immediate
area where the Coos Bay Railroad Bridge Rehabilitation Project would occur, and those areas
upstream and downstream that may reasonably be affected, temporarily or in the long term. For
the purposes of this Opinion, the action area is the channel and adjacent riparian area for
approximately 500 m upstream and downstream of the project site. Temporary indirect impacts
(disruption of primary productivity and food resources), and potential direct affects (sediment,
pollutant discharge and hydraulics) to Coos Bay would be caused by the in-water work.

The Coos Bay estuary is the second largest estuary in Oregon. It is approximately 13,300 acres
in size (Cortnght et al. 1987), averaging nearly 1 km wide by 24 km miles long. The bay has
approximately 30 tributaries. The major tributary into Coos Bay is the Coos River from the east,
which joins the bay approximately 7 5 km upstream from the project site The Coos Bay estuary
is classified as a drowned nver mouth-type estuary, where winter flows discharge high volumes
of sediment through the estuary. In summer, when discharge is lower, seawater inflow
dominates this type of estuary. Extensive filling and diking of Coos Bay and its sloughs,
estuaries, and tributaries have changed the form and function of the estuary. Approximately
90% of Coos Bay marshes have been permanently lost to dikes and landfills (Proctor et al. 1980).
Approximately 72,000 tons of sediment, mainly silts and clays, pour into the Coos Bay estuary
every year (Schultz 1990).

Based on the best available information regarding the current status of OC coho salmon range-
wide, the population status, trends, genetics, and the poor environmental baseline conditions
within the action area, NOAA Fisheries concludes that the biological requirements of OC coho
salmon are not currently being met. Degraded habitat, resulting from agricultural practices,
forestry practices, road building, and residential construction, indicate that many aquatic habitat
indicators are not properly functioning within the Coos watershed. Actions that do not maintain
or restore properly functioning aquatic habitat conditions would be likely to jeopardize the
continued existence of OC coho salmon
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1.5 Analysis uf Effects

1.5.1 Effects of Proposed Action

The following proposed actions have the potential to impact OC coho salmon:

Construction Equipment. Accidental release of fuel, oil, and other contaminants may occur.
Operation of back-hoes, excavators, cranes, and other equipment requires the use of fuels,
lubricants, etc, which, if spilled into a water body channel, or into the adjacent riparian zone,
can injure or kill aquatic organisms. Petroleum-based contaminants (such as fuel, oil, and some
hydraulic fluids) contain poly-cyclic aromatic hydrocarbons (PAHs), which can be acutely toxic
to salmomds at high levels of exposure and can also cause chronic lethal and acute and chronic
sublethal effects to aquatic organisms (Neff 1985). Similarly, exposure to herbicides can have
lethal and sublethal effects on salmonids, aquatic invertebrates, aquatic vegetation, and target
and non-target npanan vegetation (Spence et al. 1996). To minimize the potential of pollutants
entering the waterway, construction equipment, materials and refueling would be staged at least
45 m from the MHHT.

Pile Installation. NOAA Fisheries expects that there will be short-term effects to coho salmon
resulting from installation of the proposed piles and containment structure. Timing of the pile
installation and removal will occur during the designated in-water work period. The short-term
effects associated with pile installation will be: (1) Increases in sedimentation and turbidity, (2)
loss of benthic habitats; and (3) displacement of coho salmon. Long-term spatial and temporal
effects may include changes in hydraulics and channel geometry, loss of benthic resources, and
disruption of salmonid migration patterns. Additionally, these effects may reduce light
penetration and inhibit primary production in the lower estuary, depending on the intensity of the
effect.

Contaminated Water. Contaminated water will be generated from the construction of the
proposed scour protection. Additionally, untreated stormwater runoff from the barge will be
directly imported into the Coos Estuary. Contaminated water, especially water with a high or
low pH, has the potential to injure of kill fish. Contaminated water is defined as water with an
increase in turbidity that is equal to or greater than 10% of background levels and/or water with a
pH greater than or less than one point of background levels Contaminated water from the barge
use will be minimal in relation to the estuary and is not expected to have more than a negligible
impact. Untreated stormwater runoff is not expected, in quantifiable terms, to adversely affect
coho salmon.

Sedimentation. Potential sedimentation impacts to listed salmonids from the proposed actions
include both direct and indirect effects. Potential direct effects include mortality from exposure
to suspended sediments (turbidity) and contaminants resulting from construction. Potential
indirect effects include behavioral changes resulting from elevated turbidity levels (Sigler et al
1984, Berg and Whitman et al 1982, Gregory 1988).
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The influences of suspended sediment and turbidity to fish reported m the literature range from
beneficial to detrimental Elevated total suspended solids (TSS) conditions have been reported
to enhance cover conditions, reduce piscivoms fish/bird predation rates, and improve survival.
Elevated TSS conditions have also been reported to cause physiological stress, reduce growth,
and adversely affect survival. Of key importance in considering the detrimental effects of TSS
on fish is the frequency and the duration of the exposure, not just the TSS concentration.

Behavioral avoidance of turbid waters by salmonids may be one of the most important effects of
suspended sediments (DeVore et al 1980, Scanncll 1988). Salmonids have been observed to
move laterally and downstream to avoid turbidity plumes (Siglcr et al 1984, Lloyd 1987,
Scannell 1988). Juvenile salmonids tend to avoid streams that are chronically turbid, such as
glacial streams or those disturbed by human activities, unless the fish need to traverse these
streams along migration routes (Lloyd et al 1987). In addition, a documented positive effect is
providing refuge and cover from predation (Gregory and Levings 1998).

Fish that remain in turbid, or elevated TSS, waters experience a reduction in predation from
piscivorus fish and birds (Gregory and Levings 1998) In systems with intense predation
pressure, this provides a beneficial trade off (e g, enhanced survival) to the cost of potential
physical effects (e g, reduced growth). Turbidity levels of about 23 Nephalometnc Turbidity
Units (NTU) have been found to minimize bird and fish predation risks (Gregory 1993)
Exposure duration is a critical determinant of the occurrence and importance of physical or
behavioral effects (Newcombe and MacDonald 1991). Salmonids have evolved in systems that
periodically experience short-term pulses (days to weeks) of high suspended sediment loads,
often associated with flood events, and are adapted to such high pulse exposures. Adult and
larger juvenile salrnomds may be little affected by the high concentrations of suspended i
sediments that occur during storm and snowmelt runoff episodes (Bjornn and Reiser 1991). '
However, research shows that chronic exposure can cause physiological stress responses that can
increase maintenance energy and reduce feeding and growth (Redding et al 1987, Lloyd 1987,
Scnnzi and Martens 1991).

I
Turbidity, at moderate levels, has the potential to adversely affect primary and secondary
productivity, and at high levels, has the potential to injure and kill adult and juvenile fish, and
may also interfere with feeding (Spcnce et al, 1996). Newly emerged salmomd fry may be ,
vulnerable to even moderate amounts of turbidity (Bjomn and Reiser 1991). Other behavioral !
effects on fish, such as gill flaring and feeding changes, have been observed in response to pulses '
of suspended sediment (Berg and Norfhcotc 1985). Fine, redeposited sediments also have the
potential to adversely affect primary and secondary productivity (Spsnce et al. ] 996), and to
reduce incubation success (Bell 1991) and cover for juvenile salmonids (Bjomn and Reiser
1991). Because the potential for turbidity should be localized and brief, and the potential for fish
being present is minimal, the probability of direct mortality is negligible.

Construction-related effects necessary to complete the proposed action would be minimized by
implementation of effective erosion and pollution control measures, and completing all work
within the MHHT during the ODFW approved in-watcr work period

8
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Stream Hydraulics. The placement of fill material below the MHHT would typically result in
simplification of habitat and increased stream velocities under the structure. However, the small
amount of fill proposed in relation to the size of the bay at the site of the bndgc crossing is
negligible, so hydraulics are not expected to be impacted.

Shading-Barge Use. Barges supporting heavy equipment may be used to install the proposed
scour protection. Shading is not expected, in quantifiable terms, to lead to an increase in
predation on coho salmon Barge use is not expected to adversely affect coho salmon.

Scour Protection. The proposed scour protection will permanently eliminate a maximum of 78.1
m2 of estuarine habitat for coho salmon. Loss of this habitat, while long-term, is not expected to
adversely affect coho salmon migration patterns or rearing behaviors, or significantly impact the
overall functions of deep pool habitat for salmonids, or significantly alter the ecology of the
estuary. Changes in hydraulics from the new footing are not expected to be significant.

Work Area Isolation and Fish Removal. Construction of the scour protection will require work
area isolation from the flowing water. Fish removal activities will be in accordance with NOAA
Fisheries' fish handling guidelines. Any ESA-listed fish removed from the isolated work area
will experience high stress with the possibility of up to a 5% delayed mortality rate, depending
on the rescue method.

Work area isolation can result in a loss of aquatic invertebrates due to dewatcring or changes in
water quality within the contained area. In addition, sediment-laden water created within
isolated work areas could escape, resulting in impacts to the aquatic environment downstream of
the project site.

The adverse effects of these activities on OC coho salmon and their riparian and aquatic '
habitats will be avoided or minimized by carrying out the construction methods and approaches
described in the BA (pages 36-42).

1.5.2 Cumulative Effects

Cumulative effects arc defined m SO CFR 402.02 as "those effects of future State or private ;

activities, not involving Federal activities, that are reasonably certain to occur within the action
area of the Federal action subject to consultation." The action area is defined as Coos Bay, '
500 m upstream and downstream of the Coos Bay Railroad Bridge j

I
Many actions occur within the Coos watershed, and within the action area itself. Non-federal I
activities within the action area are expected to increase with a projected 34% increase in human I
population over the next 25 years in Oregon (Oregon Department of Administrative Services I
1999). Thus, NOAA Fishencs assumes that future private and state actions would continue
within the action area, but at increasingly higjier levels as population density increases NOAA \
Fisheries assumes that future FHWA transportation projects in the Coos watershed would be
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reviewed through separate section 7 consultation processes and therefore are not considered
cumulative effects.

1.6 Conclusion

NOAA Fisheries determined that, when the effects of the FHWA's proposed action (funding the
Coos Bay Railroad Bridge Rehabilitation Project) are added to the environmental baseline and
cumulative effects occurring in the action area, they are not likely to jeopardize the continued
existence of OC coho salmon. These conclusions are based on the following considerations:
(1) All in-water work and other construction activities within the MHHT elevation would take
place according to the ODFW m-water work period to protect fish and wildlife resources;
(2) work area isolation (including use of NOAA Fisheries' guidelines for proper fish handling)
and other conservation measures will be in place to avoid or minimize adverse affects to water
quality; (3) potential effects of from the loss of habitat as a result of the scour protection are
insignificant in relation to the size of the estuary, and (4) disturbance to tidally-influenced
mudflats resulting from the pile replacement will be minimized by completing the work from the
existing railroad bridge. Therefore, the proposed action is not expected to prevent or delay the
achievement of properly functioning habitat conditions in the action area.

1.7 Reinitiation of Consultation

As provided in SO CFR 402.16, reinitiation of formal consultation is required where
discretionary Federal agency involvement or control over the action has been retained or is
authorized by law and if (1) The amount or extent of incidental take is exceeded; (2) new
information reveals effects of the agency action that may affect listed species or critical habitat
m a manner or to an extent not considered in this Opinion, (3) the agency action is subsequently
modified in a manner that causes an effect to the listed species or critical habitat not considered
in this Opinion; or (4) a new species is listed or critical habitat is designated that may be affected
by the action. In instances where the amount or extent of authorized incidental take is exceeded,
any operations causing such take must cease pending reinitiation of consultation.

2. INCIDENTAL TAKE STATEMENT

Section 9 and rules promulgated under section 4(d) of the ESA prohibit any taking (harass, harm,
pursue, hunt, shoot, wound, kill, trap, capture, collect, or attempt to engage in any such conduct)
of listed species without a specific permit or exemption. "Harm" is further defined to include
significant habitat modification or degradation that results in death or injury to listed species by
significantly impairing behavioral patterns such as breeding, feeding, and sheltering "Harass"
is defined as actions that create the likelihood of injuring listed species by annoying it to such an
extent as to significantly alter normal behavior patterns which include, but are not limited to,
breeding, feeding, and sheltering. "Incidental take" is take of listed animal species that results
from, but is not the purpose of, the Federal agency or the applicant carrying out an otherwise
lawful activity Under the terms of section 7(b)(4) and section 7(o)(2), taking that is
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incidental to, and not intended as pan of, the agency action is not considered prohibited taking
provided that such taking is in compliance with the terms and conditions of this incidental take
statement.

2.1 Amount and Extent of the Take

NOAA Fisheries anticipates that the action covered by this Opinion is reasonably certain to
result in incidental take of OC coho salmon because of detrimental effects from sediment pulses,
increased pollutant levels, and the slight possibility of juvenile presence in the vicinity of the
project site during in-water work. NOAA Fisheries expects the possibility exists for incidental
take of up to 20 juvenile coho salmon during work area isolation and handling of fish Take
resulting from the effects of other project actions covered by this Opinion is largely
unquantifiable in the short term, and not expected to be measurable in the long term The extent
of the take is limited to the action area.

2.2 Reasonable and Prudent Measures

The measures described below arc non-discretionary. They must be implemented so that they
become binding conditions in order for the exemption in section 7(a)(2) to apply. The FHWA
has the continuing duty to regulate the activities covered in this incidental take statement If the
FHWA fails to require ODOT to adhere to the terms and conditions of the incidental take
statement through enforceable terms added to the document authorizing this action, or fails to
retain the oversight to ensure compliance with these terms and conditions, the protective
coverage of section 7(o)(2) may lapse.

The Coos Bay Railroad Bridge Rehabilitation Project includes a set of "conservation measures"
designed to minimize take of ESA-listed species. These are described on pages 36 to 42 of the
October 25,2002 BA. Specific measures for in-water and bank work, clearing and grubbing,
bridge rehabilitation, erosion control, hazardous materials, and site-specific conservation and
habitat remediation measures are also included.

NOAA Fisheries believes that the following reasonable and prudent measures, along with the
conservation measures described m the BA, are necessary and appropriate to minimize the
likelihood of take of ESA-listed fish resulting from implementation of this Opinion. These
reasonable and prudent measures would also minimize adverse effects to designated critical
habitat.

The FHWA shall:

1. Minimize the likelihood of incidental take by limiting the time of in-water work as
necessary to avoid harming vulnerable salmon life stages, including migration and
rearing
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2 Minimize the likelihood of incidental take from m-watcr work by ensuring that the in-
watcr work areas arc isolated from flowing water.

3. Minimize the amount and extent of incidental take from construction activities in or near
the waterway through development and implementation of effective erosion and pollution
control measures throughout the area of disturbance and for the life of the project

4 Minimize the amount and extent of take from loss of instream habitat by implementing
measures to minimize impacts to riparian and instream habitat, or where impacts are
unavoidable, to replace or restore lost riparian and instream functions

5 Ensure effectiveness of implementation of the reasonable and prudent measures, all fish
handling, and erosion control measures through monitoring and evaluation both during
and following construction.

2.3 Terms and Conditions

To be exempt from the prohibitions of section 9 of the ESA, the FHWA must comply with the
following terms and conditions, which implement the reasonable and prudent measures
descnbed above for each category of activity. These terms and conditions are non-discretionary.

1. To implement reasonable and prudent measure # 1 (in-water timing and minimizing the
extent of in-water work), the FHWA shall ensure thai:
a. Construction impacts will be confined to the minimum area necessary to complete

the project
i. Survey and mark the MHHT at the project site prior to commencement of

work.
11. All work within the active channel that could potentially contribute

sediment or toxicants to downstream fish-bearing waters will be
completed within the ODFW in-water work period (October 1 to February
15).

b. Extensions of the in-water work period, including those for work outside the
wetted stream perimeter but below the MHHT, must have the concurrence of a
NOAA Fisheries biologist.

2 To implement reasonable and prudent measure #2 (isolation of in-water work area and
proper fish handling methods), the FHWA shall ensure that the work area is well isolated
from the active flowing stream within a coffer dam (constructed of sandbags, sheet
pilings, inflatable bags, etc), or a similar structure, in order to minimize the potential for
sediment entrainment. The FHWA shall also ensure that during fish capture and salvage
NOAA Fisheries-approved fish handling techniques will be practiced,
a. During m-water work within the MHHT, if the project involves either significant

channel disturbance or use of equipment within the wetted channel, ensure that
the work area is well isolated from the active flowing stream within a cofferdam
(constructed of sand bags, sheet pilings, inflatable bags, etc.} or similar structure,
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to minimize the potential for sediment cntrainmcnt. After the coffer dam is in
place, any fish trapped in the isolation pool will be removed by a permitted
ODOT and/or ODFW biologist prior to dc-waienng, using NOAA Fishenes-
approvcd methods
i. Any water intake structure authorized under this Opinion must have a fish

screen installed, operated and maintained in compliance with NOAA
Fisheries' fish screen criteria.
(1) Water pumped from the work isolation area will be discharged into

an upland area providing over-ground flow before returning to the
creek. Discharge will occur so that it does not cause erosion.

(2) Discharges into potential fish spawning areas or areas with
submerged vegetation are prohibited.

11. Fish Salvage.
(1) Pnor to and intermittently during pumping, attempts will be made

to salvage and release fish from the work isolation area as is
prudent to minimize risk of injury. If the fish salvaging aspect of
this project requires the use of seine equipment to capture fish, it
must be accomplished as follows:
(a) Seining will be conducted by or under the supervision of a

fishery biologist experienced in such efforts and all staff
working with the seining operation must have the necessary
knowledge, skills, and abilities to ensure the safe handling
ofallESA-listedfish.

(b) ESA-listed fish must be handled with extreme care and
kept in water to the maximum extent possible during
seining and transfer procedures The transfer of ESA-hsted
fish must be conducted using a sanctuary net that holds
water during transfer, whenever necessary, to prevent the
added stress of an out-of-water transfer

(c) Seined fish must be released as near as possible to capture
sites.

(d) The transfer of any ESA-listed fish from the applicant to
third-parties other than NOAA Fishenes personnel requires
written approval from NOAA Fishenes.

(e) The applicant must obtain any other Federal, state, and
local permits and authorizations necessary for the conduct
of the seining activities.

(i) The applicant must allow NOAA Fishenes, or its
designated representative, to accompany field personnel
during the seining activity, and allow such representative to
inspect the applicant's seining records and facilities.

(g) A description of any seme and release effort will be
included in a post-project report, including the name and
address of the supervisory fish biologist, methods used to
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isolate the work area and minimize disturbances to ESA-
hsted species, stream conditions prior to and following
placement and removal of barriers, the means of fish
removal, the number of fish removed by species, the
condition of all fish released, and any incidence of
observed injury or mortality. i

HI. If fish salvaging requires the use of electrofishing equipment to capture
fish, it must be accomplished as follows (NMFS 1998).
(1) Electrofishing may not occur m the vicinity of listed adults in I

spawning condition or in the vicinity of redds containing eggs.
(2) Equipment must be in good working condition. Operators must go

through the manufacturer's preseason checks, adhere to all
provisions, and record major maintenance work in a log. j

(3) A crew leader having at least 100 hours of electrofishing
experience in the field using similar equipment must train the
crew. The crew leader's experience must be documented and i
available for confirmation; such documentation may be in the form ;
of a logbook. The training must occur before an inexperienced
crew begins any electrofishing, and must also be conducted in
waters that do not contain listed fish.

(4) Measure conductivity and set voltage as follows* ;

Conductivity fumhos/cml Voltage |
Less than 100 900 to 1100 j
100 to 300 500 to 800
Greater than 300 150 to 400

(5) Direct current (DC) must be used at all tunes.
(6) Each session must begin with pulse width and rate set to the

minimum needed to capture fish. These settings should be I
gradually increased only to the point where fish arc immobilized
and captured. Start with pulse width of SOOus and do not exceed 5
milliseconds Pulse rate should start at 30Hz and work carefully
upwards. In general, pulse rate should not exceed 40 Hz, to avoid
unnecessary injury to the fish. I

(7) The zone of potential fish injury is 0.5m from the anode. Care
should be taken in shallow waters, undercut banks, or where fish
can be concentrated because in such areas the fish are more likely ;
to come into close contact with the anode. j

(8) The monitoring area must be worked systematically, moving the I
anode continuously in a herringbone pattern through the water Do !
not electrofish one area for- an extended period. !

(9) The crew must carefully observe the condition of the sampled fish ,
Dark bands on the body and longer recovery times arc signs of
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injury or handling stress. When such signs are noted, the settings
for the clectrofishing unit may need adjusting. Sampling must be
terminated if injuries occur or abnormally long recovery times
persist.

(10) Whenever possible, a block net must be placed below the area
being sampled to capture stunned fish that may drift downstream

(11) The elcctrofishmg settings must be recorded in a logbook along
with conductivity, temperature, and other variables affecting
efficiency. These notes, together with observations on fish
condition, will improve technique and form the basis for training
new operators.

iv. Fish Passage Passage shall be provided for both adult and juvenile forms
of salmomd species throughout the construction period. The
FHWA/ODOT will ensure passage of fish as per ORS 498.268 and ORS
509.605 (Oregon's fish passage guidance).

3. To implement reasonable and prudent measure #3 (erosion and pollution control), the
FHWA will ensure that.
a The Contractor will develop and implement a site-specific spill prevention,

containment, and control plan (SPCCP), and is responsible for containment and
removal of any toxicants released The Contractor will be monitored by the
ODOT Engineer to ensure compliance with this SPCCP.

b. Material removed during excavation will only be placed in locations that prevent
their entry into streams, wetlands, or other water bodies.

c. During excavation, native streaxnbed materials will be stockpiled above the
MHHT

d The following erosion and pollution control materials are onsite
i A supply of erosion control materials (e g, silt fence and straw bales) is

on site to respond to sediment emergencies. Sterile straw or hay bales will
be used when available to prevent introduction of weeds

11 An oil-absorbing, floating boom is available on-site during all phases of
construction.

111. All temporary erosion controls (e g., straw bales, silt fences) are in place
and appropriately installed downslope of project activities within the
riparian area. Effective erosion control measures will be in place at all
times during the contract, and will remain and be maintained until such
time that permanent erosion control measures are effective

e. All exposed or disturbed areas will be stabilized to prevent erosion
i. Areas of bare soil within 45 m of waterways, wetlands or other sensitive

areas will be stabilized by native seeding1, mulching, and placement of

By Executive Order Til 12 (Fehruiry 3.1999), Fecerol agencies are noi authorized 10 pennil, fund or carry out acuoni ihet ire likely
lo caiM or promote, the uttioduction or spread of invnive ipecm Therefore, only nutive vegetation thai 1% indigenous to the project nciirty, or
the region of the uite where the project n lockisd, thai1 be uied
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erosion control blankets and mats, if applicable, within 14 days of
exposure,

ii. All other areas will be stabilized quickly as reasonable, but within 14 days
of exposure,

u'i. Seeding outside of the growing season will not be considered adequate nor
permanent stabilization.

f. All erosion control devices will be inspected during construction to ensure that
they are working adequately
i. Erosion control devices will be inspected daily during the rainy season,

weekly during the dry season, and monthly on inactive sites
ii. If inspection shows that the erosion controls are ineffective, work crews

will be mobilized immediately, during working and off-hours, to make
repairs, install replacements, or install additional controls as necessary.

g. Erosion control measures will be judged ineffective when turbidity plumes are
evident in waters occupied by listed salmonids during any pan of the year

h If soil erosion and sediment resulting from construction activities is not
effectively controlled, the engineer will limit the amount of disturbed area to that
which can be adequately controlled.

i. Sediment will be removed from sediment controls once it has reached 1/3 of the
exposed height of the control. Whenever straw bales arc used, they will be staked
and dug into the ground 12 cm. Catch basins will be maintained so that no more
than 15 cm of sediment depth accumulates within traps or sumps,

j. Sediment-laden water created by construction activity will be filtered before it
leaves the nght-of-way or enters a stream or other water body,

k. Any hazardous materials spill will be reported to NOAA Fisheries.
i. In the event of a hazardous materials or petrochemical spill, immediate

action shall be taken to recovery toxic materials from further impacting
aquatic or riparian resources.

ii. In the event of a hazardous materials or petrochemical spill, a detailed
description of the quantity, type, source, reason for the spill, and actions
taken to recover materials will be documented. The documentation should
include photographs.

1. The bridge, barge, containment structure, and other work platforms will have
containment measures in place that minimize any potential of petrochemicals or
hazardous materials from entering the nver
i. The bridge, barge, containment structure, and other work platforms shall

be constructed to self-contain petrochemicals and hazardous materials
ii. fhe bridge, barge, containment structure, and other work platforms will be

maintained to preserve containment integrity throughout the term of the
project

m. ' Refueling and hazardous materials.
i -All staging and refueling shall occur at least 45 m from tho-MHHT, except

as stated below.
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(1) Fuel storage locations within 45 m of the MIIHT shall have
containment measures in place that meet or exceed 100%
containment

(2) No auxiliary fuel tanks are stored within 45 m of the MHHT.
li. Hazardous materials stored within 45 m of the MHHT shall have

containment measures in place that meet or exceed 100% containment.
111. The barges used for construction operations implement the following

condition:
(1) No hazardous materials will be stored on the barge or other work

platforms.
(2) Barge use is limited to construction operations associated with the

scour protection activities.
(3) The refueling plans for barge operations are submitted to NOAA

Fisheries for review and approval prior to any on-the-ground
construction operations.

4 To implement reasonable and prudent measure #4 (minimizing loss of instream habitat),
FHWA will ensure that:
a. During excavation, native streambed material will be stockpiled out of the two-

year flood plain.
b. During project design ODOT will work to minimize the amount of riprap used

Where riprap is necessary, only clean, non-erodible, upland angular rock of
sufficient size for long-term armoring will be employed. Riprap will not be
"end-dumped" within the wetted channel.

c. Alteration or disturbance of stream banks and existing riparian vegetation will be
minimized. Where bank work is necessary, bank protection material shall be
placed to maintain normal waterway configuration whenever possible.

d. Temporary access roads will be designed as follows.
i. Temporary access roads will not cross streams.
ii. Alteration of existing native vegetation will be minimized in the

construction, use, and maintenance of temporary access roads,
lii. Existing roadways or travel paths will be used whenever reasonable,
iv. Vehicles and machinery must cross riparian areas at right angles to the

main channel wherever reasonable.
v Temporary roads within 45 m of streams will avoid, minimize and

mitigate soil disturbance and compaction by clearing vegetation to ground
level and placing clean gravel over geotextile fabric,

vi No treated wood may be used within or above the MHHT.
e. All project operations, except efforts to minimize storm or high flow erosion, will

cease under high flow conditions that may result in inundation of Lhc immediate
work area.

» h,

5. To implement reasonable and prudent measure #7 (monitoring and reporting), the FHWA
shall ensure that:
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a. Within 90 days of completing the project, the FlIWA/ODOT will submit a
monitoring report to NOAA Fisheries describing success in meeting their permit
conditions. This report will consist of the following information-
i. Project identification.

(1) Project name.
(2) Starting and ending dates of work completed for this project.
(3) The FHWA contact person.
(4) Monitoring reports shall be submitted to.

NOAA Fisheries
Oregon Habitat Branch, Habitat Conservation Division
Attn: 2002/01274
525 NE Oregon Street, Suite 500
Portland, OR 97232-2778

ii. Isolation of in-water work area. A report of any fish salvage activity
including:
(1) The name and address of the supervisory fish biologist.
(2) Methods used to isolate the work area and minimize disturbances

to ESA-listed species.
(3) Stream conditions before and following placement and removal of

barriers.
(4) The means of fish removal.
(5) The number of fish removed by species.
(6) The location and condition of all fish released
(7) Any incidence of observed injury or mortality,

iii. Pollution and erosion control.
(1) A summary of pollution and erosion control inspection reports,

including descriptions of any failures experienced with erosion
control measures, efforts made to correct them and a description of
any accidental spills of hazardous materials.

iv. A narrative assessment of the project's effects on natural stream function,
v. Photographic documentation of environmental conditions at the project

site and compensatory mitigation site(s) (if any) before, during and alter
project completion.
(1) Photographs will include general project location views and close-

ups showing details of the project area and project, including pre-
and post-construction.

(2) Each photograph will be labeled with the date, time, photo point,
project name, the name of the photographer, and a comment
describing the photograph's subject.

(3) Relevant habitat conditions including characteristics of channels,
S'-ieambanks, riparian vegetation, flows, water quality, and other
visually disccmable environmental conditions at the project area,
and upstream and downstream of the project.

vi. Post-construction impacts.
• n l i j ! f| i-i|> -.
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(1) The FHWA/ODOT shall assess the project's impacts, temporary
and permanent, and compare them to the impacts assessed in the
2002 BA. This written assessment will be provided to NOAA
Fisheries for review. If the actual impacts exceed those outlined in
the BA then the FHWA/ODOT will provide additional mitigation
to offset those impacts.

3. MAGNUSON-S'reVENSACT

3.1 Background

On October 30, NOAA Fisheries received a letter from FHWA requesting essential fish habitat
(EFH) consultation pursuant to the Magnuson-Stevens Fishery Conservation and Management
Act (MSA) for the subject action. The objective of the EFH consultation is to determine whether
the proposed action may adversely affect designated EFH for relevant species, and to
recommend conservation measures to avoid, minimize, or otherwise offset potential adverse
effects to EFH resulting from the proposed action. This consultation is undertaken pursuant to
section 305(b) of the Magnuson-Stevens Fishery Conservation and Management Act (MSA) and
its implementing regulations (50 CFR 600).

3.2 Magnuson-Stevens Fishery Conservation and Management Act

The MSA, as amended by the Sustainable Fisheries Act of 1996 (Public Law 104-267), requires
the inclusion of EFH descriptions in Federal fishery management plans. En addition, the MSA
requires Federal agencies to consult with NOAA Fisheries on activities that may adversely affect
EFH.

EFH means those waters and substrate necessary to fish for spawning, breeding, feeding, or
growth to maturity (MSA §3). For the purpose of interpreting the definition of EFH. "Waters"
include aquatic areas and their associated physical, chemical, and biological properties that are
used by fish and may include aquatic areas historically used by fish where appropriate;
"substrate" includes sediment, hard bottom, structures underlying the waters, and associated
biological communities; "necessary" means the habitat required to support a sustainable fishery
and the managed species' contribution to a healthy ecosystem; and "spawning, breeding, feeding,
or growth to maturity" covers a species' full life cycle (50 CFR 600 110).

Section 305(b) of the MSA (16 U.S C. 1855(b)) requires that:

1. Federal agencies must consult with NOAA Fisheries on all actions, or proposed actions,
authorized, funded, or undertaken by the agency, that may adversely affect EFH.

2 NOAA Fisheries shall provide conservation recommendations for any Federal or state
activity that may adversely affect EFH
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3 Federal agencies shall within 30 days after receiving conservation recommendations from
NOAA Fisheries provide a detailed response in writing to NOAA Fisheries regarding the
conservation recommendations. The response shall include a description of measures
proposed by the agency for avoiding, mitigating, or offsetting the impact of the activity
on EFH. In the case of a response that is inconsistent with the conservation
recommendations of NOAA Fisheries, the Federal agency shall explain its reasons for not
following the recommendations. ;

i
The MSA requires consultation for all actions that may adversely affect EFH, and does not I
distinguish between actions within EFH and actions outside EFH. Any reasonable attempt to
encourage the conservation of EFH must take into account actions that occur outside EFH, such
as upstream and up slope activities, that may have an adverse effect on EFH. Therefore, EFH ,
consultation with NOAA Fisheries is required by Federal agencies undertaking, permitting or '
funding activities that may adversely affect EFH, regardless of its location. .

3J Identification of EFH I

The Pacific Fisheries Management Council (PFMC) has designated EFH for federally-managed ,
fisheries within the waters of Washington, Oregon, and California. The designated EFH for '
groundfish and coastal pelagic species encompasses all waters from the mean high water line,
and upriver extent of saltwater intrusion in river mouths, along the coasts of Washington, Oregon
and California, seaward to the boundary of the U S. exclusive economic zone (370.4 km)(PFMC
1998a, 1998b). Freshwater EFH for Pacific salmon includes all those streams, lakes, ponds, I
wetlands, and other water bodies currently, or historically accessible to salmon in Washington,
Oregon, Idaho, and California, except areas upstream of certain impassable man-made barriers |
(as identified by the PFMC), and long-standing, naturally-impassable barriers (i.e., natural
waterfalls in existence for several hundred years) (PFMC 1999). In estuanne and marine areas,
designated salmon EFH extends from the nearshore and tidal submerged environments within >
state territorial waters out to the full extent of the exclusive economic zone (370 4 km) offshore |
of Washington, Oregon, and California, north of Point Conception to the Canadian border. :

Detailed descriptions and identifications of EFH for the groundfish species are found in the Final i
Environmental Assessment/Regulatory Impact Review for Amendment 11 to The Pacific Coast
Groundfish Management Plan (PFMC 1998a) and the NMFS Essential Fish Habitat for West
Coast Groundfish Appendix (Casillas et al. 1998). Detailed descriptions and identifications of |
EFH for the coastal pelagic species are found in Amendment 8 to the Coastal Pelagic Species \
Fishery Management Plan (PFMC 19985). Detailed descriptions and identifications of EFH for i
salmon are found in Appendix A to Amendment 14 to the Pacific Coast Salmon Plan (PFMC
1999). Assessment of the potential adverse effects to these species1 EFH from the proposed
action is based on this information. - ,
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3.4 Proposed Action

The proposed actions are detailed in section 1.2 The action area is defined as Coos Bay, 500 m
upstream and downstream of the Coos Bay Railroad Bridge. The Coos Bay area has been
designated as EFH for various life stages of chinook salmon, coho salmon, coastal pelagic, and
groundfish species (Table 1).

3.5 Effects of Proposed Action

The proposed action is reasonably certain to cause short-term degradation of EFH due to
increases in total suspended solids, suspension and redistribution of contaminated sediments, and
temporary degradation of benthic habitat for macro invertebrates.

3.6 Conclusion

NOAA Fisheries believes that the proposed action will adversely affect EFH for Pacific salmon,
coastal pelagic, and groundfish species.

3.7 EFH Conservation Recommendations

Pursuant to section 30S(b)(4)(A) of the MSA, NOAA Fisheries is required to provide EFH
conservation recommendations for any Federal or state agency action that would adversely
affect EFH. The conservation recommendations outlined above in the BA (pages 36-42) and all
of the reasonable and prudent measures and the terms and conditions contained in sections 2.2
and 2.3 are applicable to Pacific salmon and ground fishes. Therefore, NOAA Fisheries
incorporates each of those measures here as EFH conservation recommendations
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Table 1. Species wiih designated EFH found in waters of the State of Oregon.

Ground Fish Species

Leopard shark (Triaka
semifasciata)
Soupfin shark
(Goleorhmus zyopterus)
Spiny dogfish (Squalus
acanihias)
Big skate
(Raja binoculaia)
California skate
(R inornate)
Longnose skate
(R rhino)
Ratfish
(ffydrolagus colllef)
Pacific rattail
(Coryphaenoides
acrolepsls)
Lmgcod
(Ophiodon elongates)
Cabezon
(Scorpaenlchthys
marmoratus)
Kelp greenlmg
(ffexagrammos
decagrammiu)
Pacific cod

{Gadus macroceptialus)
Pacific whiting (Hake)
(Merluccius productux)
Sablofish (Anoplopoma
fimbria)
Aurora rockfish
(Sebastu aurora)
Dank Rocldish
(S rufia)

Black rockfish
(S melanops)
Blackgill rockfish
(S melanostomiu)

Blue rockfish
(S mysttnus)

Bocaccio (5. paucupma)

Brown rockfish
(S. auricvlatia)
Canary rockfish
(S plnnlger)
Chilipepper
IS eoodti)
China rockfish
(S nebulosiu)
Copper rockfish
(S caunnus)
Darkblotched rockfish
(S crameri)
GraRS rockfish
(S rastreIHger)

Greenspotted rockfish
(5 chlorostictia)
Grcenstnped rockfish
(S. elongatus)

Longspuie thomyhead
(Sebastolobus altivelu)

Shonspine thomyhead
(Sebtutohbus alascama)
Pacific Ocean perch
iS ahitus)
Qiiillback rockfish
(S. malfger)
Redbanded rockfish
(5 babcocki)
Redstnpe rockfish
(S prvriger)

Rosethom rockfish
(S helvomaculatus)
Rosy rockfish
(S rosaceus)

Rougheye rockfish
(5 aleutianus)

Shaipchm rockfish
(S zacentrus)
Shortbelly rockfish
f.9 jordani)
Shortraker rockfish
(S borealu)
Silvcrgray rockfish
f5 brevupimu)
Speckled rockfish
(£ avails)
Splitnose rockfish
(£ diploproa)
Stnpetail rockfish
(S saxicola)
Tiger rockfish
(S nigrocmctiu)

Vermillion rockfish
(5 mintatiu)
Widow Rockfish
(S entomelas)

Yellowcye rockfish
(S ruberrimus)

Yellowmouth rockfish
(S reedi)
Yellowtail rockfish
(S. fJavicfus)
Arrowtooth flounder
(Alhereslhcs stomias)
Butter sole
(Isopsetta uoleasis)
Curlfin sole
{Pleuronlchthys
decurrens)
Dover sole
(Microstotma pacificus)
English sole
(Parophrys vetulus)

Flathead sole
(Hippoglossoides
elassodon)
Pacific sanddab
(Cithanchthys sordidvs)
Petrale sole
(Eopsettajordani)
Rex sole (Glyptocephalvs
zachirus)
Rock sole (Lepidopseiia
bilmcata)
Sand sole (Psettichthys
melanostictus)
Starry flounder
(Platyichthys stellaha)

Coastal Pelagic Speclca

Northern anchovy
(Engrau/u mordax)
Pacific sardine (Sardmops
sagax)

Pacific mackerel (Scomber
japomcus)

Jack mackerel (Trachurus
symmetncus)
Market squid
(Loligo opalescens)

Salmon

Coho salmon
(0 kuutch)

Chinook salmon
(O tshawytscfia)
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3.8 Statutory Response Requirement

Please note that the MSA (section 305(b)) and 50 CFR 600.920(j) requires the Federal agency to
provide a written response to NOAA Fisheries after receiving EFH conservation
recommendations within 30 days of its receipt of this letter. This response must include a
description of measures proposed by the agency to avoid, minimize, mitigate or offset the
adverse impacts of the activity on EFH. If the response is inconsistent with a conservation
recommendation from NOAA Fisheries, the agency must explain its reasons for not following
the recommendation.

3.9 Supplemental Consultation

The FHWA must reinitiate EFH consultation with NOAA Fisheries if either action is
substantially revised or new information becomes available that affects the basis for NOAA
Fisheries' EFH conservation recommendations (50 CFR 600 920)
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Department of Environmental Quality
811SW Sixth Avenue

Portland, OR 97204-1390
503-229-5696

TTY 503-229-6993
January 22, 2002

0. R. McCnmmon, Jr.
Commander. U. S. Coast Guard
Thirteenth Coast Guard District RCm
Aids to Navigation and JitOD Jf V 2 4 2003
Waterways Management Branch UJ

915 Second Avenue
Seattle. WA 96174-1067

Dear Commander McCnmmon,

The Department of Environmental Quality (DEQ) has reviewed U. S. Coast Guard Public Notice ;
02-N-03 describing proposed repairs to a bridge over navigable waters In Coos Bay. Oregon
under their Jurisdiction. Other work, not subject to Coast Guard permit authority. Is also
planned. The entire project. Including the other work, was described in Army Corps of !
Engineers (USAGE, Corps) Permit Application #2002-00934. and Division of State Lands (DSL) '
Permit # 26298-RF. The Oregon International Port of Coos Bay proposes to repair and restore |
structural integrity to the Coos Bay Railroad Bridge between North Bend and Jordan Point at
Channel Mile 9.0 of Coos Bay In North Bend, Coos County Oregon (Sections 3 and 10,
T25S/R13W). |

The proposed Pier 8 reconstruction will include: removal and reuse of existing large nprap j
surrounding Pier 8; placement of sheet pile to surround the pier; placement of concrete inside '
the sheet pile; and replacement and addition of riprap around the new pier base. The Port also
proposes to install safety fenders at the channel faces of Piers 6 and 10 Additionally five- '
timber bents numbered 20.22,24, and 25 are structurally deficient and will be replaced with 4-
pte steel bents with steel caps and bracing. :

j
On December 20,2002 the National Marine Fisheries Service (NOAA Fisheries) completed :

formal consultation on the proposed project pursuant to the Endangered Species Act (ESA). ,
The biological opinion concluded that the proposed action is not likely to Jeopardize the
continued existence of listed species occurring In the area, but will adversely effect essential ;
fish habitat (EFH) for Pacific salmon, coastal pelagic, and groundfish species. As required by j
section 7 of the ESA, NOAA Fisheries include conservation measures and reasonable and
prudent measures with nondiscretlonary terms and conditions that they believe are necessary
to minimize the potential for incidental take associated with this action.

This reach of Coos Bay Is classified as Water Quality Limited under Section 303 (d) of j
the Federal Clean Water Act for the following parameter: Bacteria (Year Around).

Coos Bay supports salmonid migration and rearing.

Based on information provided by the*appHcant. DEQ does not anticipate violations of State
Water Quality Standards, including Oregon Administrative Rule (OAR) 340-041-0026(1 Ka).
Antidegradation Policy for Surface Waters, provided the conditions which follow are
incorporated into the permit
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Commander McCrimmon
Page 2

1} Fish protectlon/OOFW timing: AH in-water work shall.occur within the Oregon
Department of Fish and Wildlife's (ODFW) preferred time window, as specified in: Oregon
Guidelines tor Timing ofln-Water Work to Protect Fish and Wildlife Resources, June 2000.
Exceptions to these guidelines must be reviewed and approved by DSL, ODFW. and
NOAA Fisheries.

2) Aquatic life movements: No activity may substantially disrupt the movement of those
species of aquatic life indigenous to the water body. Including those spedes that normally
migrate through the area. Unobstructed fish passage must be provided at all times during
any authorized activity.

3) Turbidity/erosion controls: The authorized work shall not cause turbidity In Coos Bay
to exceed 10% over natural background turbidity 100 feet downstream of the turbidity
causing activity. For projects proposed In areas wRh no discernible gradient break
(gradient of 2% or less), monitoring shall take place at 4 hour intervals and the turbidity
standard may be exceeded for a maximum of one monitoring Interval per 24-hour work
period provided all practicable control measures have been Implemented. This turbidity
standard exceedance Interval applies only to coastal lowlands, floodpialns, and valley
bottoms.

For projects In all other areas, the turbidity standard can-be exceeded for a maximum of
2 hours (limited duration) provided all practicable erosion control measures have been
implemented.

Turbidity shall be monitored during active in-water work periods. Monitoring points shall
be an undisturbed sits (representative background) 100 feet upstream from turbidity
causing activity (I.e., fill or discharge point), 100 feet downstream from the fin point, and
at the point of fill. A turbldlmeter is recommended, however, visual gauging is
acceptable. Turbidity that Is visible over background is considered an exceedance of
the standard.

Practicable erosion control measures which shall be Implemented, as appropriate,
include but are not limited to the following:

a) Place fin In the water using methods that avoid disturbance to the maximum
practicable extent (e.g. placing fill with a machine rather than end-dumping
from a truck);

b) Prevent all construction materials and debris from entering waterway;
cjp Use filter bags, sediment fences, sediment traps or catch basins, silt

curtains, leave strips or berms, Jersey barriers, or other measures
sufficient to prevent movement of son;

d) Use impervious materials to cover stockpiles when unattended or during
rain event;

e) Erosion control measures shall be Inspected and maintained dally, to
ensure their continued effectiveness;

ty No heavy machinery in a wetland or other waterway,
g) Use a gravel staging area and construction access;
h) Fence off planted areas to protect from disturbance and/or erosion, and
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Commander McCnmmon
Page3

I) Flag or fence off wetlands adjacent to the construction area

Turbidity shall be measured (or visually assessed) and recorded at the designated
monitoring Interval prescribed above during periods of active construction. The
designated person attending the monitoring equipment shall be responsible for notifying
the project foreman of any exceedance of the turbidity standard. If a 10% exceedance of
the background level occurs at 100 feet below the project site, modify the activity causing
the problem and continue to monitor at the proper Interval. If exceedances occur with two
consecutive measurements stop the activity causing the turbidity until the problem Is
resolved.

4) Deleterious waste materials:

a) Concrete wifl be placed below mean lower low water (MLLW) to stabilize
the pier foundation. The deleterious effects of uncured cement on aquatic
organisms are well documented. Watertight forms or Isolation of the work
area are commonly used to avoid contamination of waters by uncured
cement One of these methods, or a similarly effective method, must be
employed for this project to avoid contact of uncured concrete with waters
of the state;

b) This project proposes to remove an existing protective coating (paint) from
portions of the bridge structure. The applicant must provide a system to
contain, recover, and properly dispose of all waste from the removal
operations. No spent abrasive, paint chips or dust, new paint, solvent,
petroleum product, or any other deleterious material generated by the
project shall be allowed to contact a water of the state; !

c) Use only dean fill free of waste and polluted substances to maintain water '
quality; I

d) Seasoned wood, only to contact waters of the state. Wood treated with |
preservatives must be completely dry and free of surface residue before •
being placed In the waterway; and. j

e) Machinery refueling and maintenance Is to occur off site or in a confined i
designated area away from all waterways. Best Management Practices
(BMP's) shall be employed In order to prevent discharges of spills to
surface or ground waters.

i
5) Spills into State waters, or onto land wftti a potential to enter State waters, shall be

reported by contacting OERS directly at 1-600-452-0311.

6) DEQ reserves the option to modify, amend or revoke this Water Quality Certification
(WQC). as necessary, In the event new information indicates that the project activities are
having a significant adverse impact on State water quality or critical fish resources. I

7). A copy of this WQC letter shall be kept on the job site .and readily available for reference
by the Corps of Engineers. DEQ personnel, the contractor, and other appropriate state [
and local government Inspectors. !
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Commander McCrimmon
Page 4

8) This WQC is Invalid rf the project Is operated In a /nanner not consistent with the project
description contained In the permit application.

9) DEQ Is to have site access upon request

10) If you are dissatisfied with the conditions contained In this certification, you may request
a hearing before the Environmental Quality Commission. Such request must be made
In writing to the Director of DEQ within 20 days of the mailing of this certification. You
may also request written Information about alternative dispute resolution services under
Oregon Revised Statute 183.502, including mediation or any other collaborative
problem-solving process.

Tne DEQ hereby certifies that this project compiles with the Clean Water Act and state water
quality standards, If the above conditions are made a part of the Federal permit.

The applicant shall notify the DEQ of any change in the ownership, scope, or construction
methods of the project subsequent to certification. If you have any questions, please contact
Tom MeMlle. (503) 229-5845.

Sincerely.

Michael T. Uewelyn, Administrator
Water Quality Division

T:TM.Certurba.02-N-03

OK Applicant
Kelly Urbanek. USAGE
Bob LobdeH. DSL
John Blanchard. DEQ



Ocean and Coastal Management Program
Department of Lmd Conservation and Development

635 Capitol Sticet, Suite 150
Salem. Oregon 97301-2540

Phone(503)373-0050
FAX (503) 378-6033

www led slate or us/coastal/hunl

February 4, 2003

D R McCnmmon, Jr
Commander, U S. Coast Guard
Thirteenth Coast Guard District
Aids to Navigation and Waterways Management Branch
915 Second Avenue
Seattle, WA 98174-1067

Dear Commander McCnmmon

Permit #: Coast Guard 02-N-03 Tyne: Coast Guard bridge project
USCOE 2002-00934 § 10 U.S. Rivers & Harbors Act

§ 404 U.S. Clean Walcr Act
Applicant: International Port of Coos Bay

Coos Bay, OR 97420
location: Coos Bay Channel Mile 9, North Bend, Coos County

Sections 3 and 10 of Township 25 South, Range 13 West
Description: Reinforcement of Pier 8 and replacement of up to 14 failing timber pilings

with steel pilings

The Department of Land Conservation and Development (DLCD) has reviewed the above
referenced permit for consistency with the Oregon Coastal Management Program To be
consistent with the Oregon Coastal Management Program (OCMP), the proposed project must be
consistent with O the statewide planning goals, © the applicable acknowledged city or county
comprehensive plans (those plans approved by the Land Conservation & Development
Commission as being m compliance with the statewide planning goals), © selected state
authorities (e.g those governing removal-fill, state submerged and submersible lands, water
quality, fish & wildlife protections)

Findings

• The statewide planning goals do not apply directly in this case The goals are implemented
through the applicable local comprehensive plan and ordinances

• Coos County has an acknowledged comprehensive plan The County has reviewed the
proposed activities and deemed the project consistent with the local comprehensive plan

55



U S Coast Guard Public Notice 02-N-03 -2- February 4, 2003
US Army Corps of Engineers 2002-00934

• State removal-fill permit (26298-RF) has been drafted by the Oregon Division of State Lands
(DSL) and issuance is imminent.

• The Oregon Department of Environmental Quality issued a water quality certification on
January 22, 2002

Pursuant to the applicant's compliance with the conditions outlined m the state water quality
certification and DSL's removal-nil permit, including adherence to the state's in-water work
period of October I throueh February 15. DLCD concurs with the applicant's certification that
the proposal is consistent -with the Oregon Coastal Management Program The applicant is
reminded that work may not begin before receipt of the state removal-fill permit

If you have any questions or comments regarding this coastal zone management consistency
finding, the consistency review process, or the Oregon Coastal Management Program, please
contact me at 503-373-0050 Ext 253 or by e-mail at kammy kern~korot@state or us

Sincerely,

KamelaM Kern-Korot
Coastal Specialist

cc- Allan Rumbaugh, Port of Coos Bay (applicant)
Ed Blodgett, Jacobs Civil Inc
Coos County Planning Office
Bob Lobdcll, DSL
Kelly Urbanek, USCOE

I VCouflPERMTFSVKinim/g peimit letten »nd PNs\ConourrenceVH-N-03,2002-934 COM Bay RR Bndjp Repair Caixaunnce due
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SIDLEY AUSTIN LLP

SIDLEY AUSTIN LLP
1501 K STREET. NW
WASHINGTON. D C 20005

(202) 730 853ft
(202) 738 8711 FAX

BEIJING
BRUSSELS
CHICAGO
DALLAS
FRANKFURT
GENEVA
MONO KONQ
LONDON

FOUNDED 1668

LOS ANGELES
NEW YORK

SAN FRANCISCO
SHANGHAI
SINGAPORE
SYDNEY

TOKYO
WASHINGTON. DC

September 9,2008

By Hand and Email
Sandra L. Brown
Michael H. Higgins
David E. Benz
Troutman Sanders, LLP
401 Ninth Street, NW Suite 1000
Washington, D.C. 20004

Re: Oregon International Port of Coos Bay - Feeder Line Application - Coos Bay Line
of the Central Oregon & Pacific Railroad, Inc., STB Dkt. No. 35160

Dear Counsel:

Enclosed please find CORP's Responses and Objections to the International Port of Coos
Bay's Third Set of Interrogatories and Requests for the Production of Documents. Also enclosed
are additional documents produced in response to those Discovery Requests, bearing Bates
document identification numbers CORP-C-000440 to CORP-C-000787. Most of these
documents are classified as Confidential pursuant to the Protective Order in force in the above-
referenced proceeding. In accordance with that Order, those documents, and the information
they contain, may not be shared with anyone except eligible persons who have executed the
governing confidentiality agreement and undertaking.

If you have any questions, please contact the undersigned or Terry Hyncs.

Counsel to Central Oregon & Railroad

enclosures
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Oregon International Port of Coos Bay - Feeder Line )
Application - Coos Bay Line of the Central Oregon & ) Finance Docket No. 3 5160
Pacific Railroad, Inc. )

CENTRAL OREGON & PACIFIC RAILROAD, INC.'S
RESPONSES AND OBJECTIONS TO

OREGON INTERNATIONAL PORT OF COOS BAY'S
THIRD SET OF INTERROGATORIES, AND REQUESTS FOR PRODUCTION OF

DOCUMENTS

Pursuant to 49 C.F.R. Pan 1114 and other applicable rules and authority, Central Oregon

& Pacific Railroad, Inc. ("CORP11), by its attorneys, Sidley Austin LLP, responds as follows to

Oregon International Port of Coos Bay's ("The Port**) Third Set of Interrogatories and Requests

for the Production of Documents. (Sometimes referred to collectively hereinafter as "Discovery

Requests1*).

General Objections

CORP's General Objections, set forth herein, apply to each and every one of the specific

interrogatories and document requests that follow. CORP incorporates by reference, as if set

forth in full herein and without further enumeration, all of its objections to the Port's pervious

discovery requests in this proceeding (including all objections made in CORP's Responses and

Objections to the Port's First and Second Sets of Discovery Requests). CORP's objections shall

not waive, limit, or prejudice any objections it may later assert.

1. CORP objects to any and all definitions and/or instructions to the extent they

either expand upon or conflict with 49 C.F.R. Part 1114, Subpart B. CORP further objects to

these Discovery Requests to the extent that they seek to impose obligations on CORP greater

than, or inconsistent with, those imposed under 49 C.F.R. Part 1114, Subpart B.



2. CORP objects to each and every Interrogatory and Document Request to the

extent that it seeks information protected by the attorney-client privilege, the attorney work

product doctrine, or any other applicable privilege, protection, or exemption from discovery or

disclosure. In the event that any such privileged, protected, or exempt information is

inadvertently produced or provided, such disclosure or production is not intended as, and should

not be construed as, a waiver of any applicable privilege, protection, or exemption.

3. CORP objects to each and every Discovery Request to the extent that it seeks

information or data that is not relevant to the subject matter of this proceeding or is not

reasonably calculated to lead to the discovery of admissible evidence.

4. CORP objects to each and every Document Request to the extent that it is:

(a) overly broad; (b) vague and/or ambiguous; (c) foils to describe with reasonable particularity

the information sought; (d) seeks information that is not within the possession, custody or control

of CORP; or (e) would impose an undue burden that outweighs any relevance or probative value

the information sought may have in this proceeding.

5. CORP objects to each and every Discovery Request to the extent that it requests

information or material that it is: (a) already in the possession of the Port; (b) publicly available

or otherwise readily available or accessible to the Port from other sources; or (c) as accessible or

available to the Port as it is to CORP and producing responsive information would impose

substantially the same or greater burden on CORP as it would impose on the Port.

6. CORP objects to Instruction 6 to the extent it seeks to impose obligations broader

than those imposed by 49 C.F.R. Part 1114. CORP further objects to Instruction 6 on the

grounds of impracticability — if a potentially responsive document has been lost or destroyed'

(a) CORP would not necessarily be aware of that event; (b) CORP would most likely be unaware



of the circumstances of loss or destruction of specific documents; and (c) CORP would be unable

to determine the authors, recipients, dates of creation, or contents of any such document(s),

which generally could be determined only by reviewing the unavailable document(s).

7. CORP objects to the definition of "Document" to the extent it seeks to impose

obligations broader than those imposed by 49 C.F.R. Part 1114. CORP further objects to the

definition of Document to the extent it seeks information or data that is privileged, protected by

the attorney-client work product doctrine, or otherwise protected, exempted, or excluded from

discovery or disclosure by an applicable privilege, protection, rule, or doctrine. In these

Responses, CORP will interpret the term "Document," as well as other terms used in the

Discovery Requests as excluding any data or other information that is protected from discovery

or disclosure by such privilege, protection, doctrine, or rule.

8. CORP objects to the multiple definitions of "Identify" to the extent they seek to

impose obligations beyond, in addition to, or inconsistent with discovery obligations under

49 C.F.R. Part 1114. CORP further objects to the multiple definitions of "Identify1 as vague and

ambiguous.

9. CORP objects to the definitions of* 'Identify1 when used in reference to a natural

person*' or to other entities as seeking to impose obligations or requirements beyond, in addition

to, or inconsistent with discovery obligations under 49 C.F.R. Part 1114. CORP has no duty to

investigate or disclose the business addresses, telephone numbers, employers, and/or job titles or

business activities of third parties. Furthermore! these definitions would impose an undue

burden that outweighs any relevance or probative value the information sought may have in this

proceeding.



10. CORP objects to the definition of" 'Identify1 when used in connection with a

document*' as seeking to impose obligations or requirements beyond, in addition to, or

inconsistent with discovery obligations under 49 C.F.R. Part 1114. CORP has no duty to search

for, gather, and catalog every document possibly implicated by an interrogatory with the more

than eight pieces of information specified as required by the definition. This definition would

impose an undue burden that outweighs any relevance or probative value the information sought

may have in this proceeding. CORP will respond to any interrogatory asking it to "identify*

particular documents as if it were a request for production of those documents and respond in

accordance with 49 C.F.R.§ 1114.30.

11. CORP objects to the definitions of "relating to" and "relates to" as overly broad,

unduly burdensome, vague, and ambiguous.

12. CORP objects to the broad and extensive scope of the Discovery Requests as

overbroad and unduly burdensome, particularly in context of the unusually short time provided

for responding to the Discovery Requests.

13. CORP objects to the Port's requests for "all" information and documents as

overbroad and unduly burdensome. CORP will produce such relevant, responsive, non-

privileged documents as can be located in a reasonable search.

14. CORP objects to the Port's requests relating to information relating to "the Line"

as defined in Definition No. 9 to the extent that these requests call for CORP to perform special

studies to obtain this information. CORP does not separately maintain data regarding "the Line"

(as defined by the Port) in the ordinary course of business. CORP further objects to the

definition of "Line" to the extent that it includes track over which CORP discontinued service



pursuant to the authority granted in STB Docket No. AB-515 (Sub-No. 1X), Central Oregon &

Pac. R.R., Inc.—Discontinuance Exception—in Coos County, OR.

15. CORP objects to the Port's failure to limit its requests to a relevant time period as

overbroad and unduly burdensome. The Port seeks information that is not relevant to this

proceeding and is not reasonably calculated to lead to the production of admissible evidence.

Subject to, and without waiving this objection, CORP's responses will cover the period from

2005 to the present, unless otherwise indicated.

16. CORP docs not concede the relevance, materiality, competence, or admissibility

as evidence of any of the information requested in these Discovery Requests. By producing

responsive documents or information, CORP does not concede such information or documents

are relevant, material, or admissible into evidence, and any such production is not intended to

waive any of CORP's objections to any of these Discovery Requests. CORP reserves its rights

to object on any ground to the use of the responses provided herein, in this proceeding or any

appeal thereof, or in any other proceeding or action.

17. CORP objects to these Discovery Requests as duplicative, redundant, unnecessary

and seeking to impose undue burdens, because CORP previously produced to the Port (on and

before August 29,2008) workpapers and other documents supporting the analyses, evaluations,

and calculations described in the Response of Central Oregon & Pacific Railroad Inc. to Feeder

Line Application (August 29,2008) ("Response"). Along with its Response, CORP provided to

the Port hundreds of pages of paper workpapers; a compact disk containing additional

workpapers comprising more than 2600 electronic documents; and five DVDs containing a large

volume of relevant Geographical Information System data and information. Subsequently, in



response to the Port's Second Set of Discovery Requests, CORP produced approximately 150

additional pages of additional documents, as well as additional responses to interrogatories.

18. CORP further objects to these Discovery Requests as unduly burdensome,

because they constitute the third set of discovery requests in a Feeder Line proceeding. In such

proceedings, any discovery is generally disfavored, and the only discovery contemplated by

applicable regulations is that necessary for the Applicant to obtain information required to

prepare a complete Application. See 49 CFR§ 1151.2. Here, Applicant sought and obtained

such discovery from the Port, and filed a "Supplement to Feeder Line Application" on August 8,

2008. The Port's service of two additional sets of discovery requests several weeks after it filed

its Supplement seeks to impose an excessive and undue burden on CORP, and is inconsistent

with the letter and the spirit of discovery rules in abandonment and feeder line proceedings.

19. CORP's General Objections, Specific Objections, and responses are based upon

information presently known to it. CORP reserves the right to rely upon facts, documents, or

other evidence that it may develop or that may subsequently come to its attention; to assert

additional objections; and to supplement or amend these responses at any time.

Specific Objections

In addition to its General Objections (which shall apply in full to each and every

Discovery Request, without further enumeration), CORP also asserts Specific Objections to each

Interrogatory and Document Request. CORP preserves all of its General Objections set forth

above, and none of the following Specific Objections shall waive or limit the scope, breadth,

generality, or applicability of those General Objections.



INTERROGATORIES

Interrogatory No. 44 Please describe all past, current, and scheduled or reasonably
anticipated relationships between CORP, RailAmerica, or any RailAmerica subsidiary, on
the one hand, and L.B. Foster, Unitrac, Staton Companies, or Edward Kracmer & Sons,
Inc., on the other hand, starting on or after January 1,2003. Include in your response the
type, extent, date, and dollar value of all work or projects partially or fully completed, or
envisioned, by L.B. Foster, Unitrac, Staton Companies or Edward Kraemer & Sons, Inc.
for CORP, RailAmerica, or any RailAmerica subsidiary.

Response:

CORP specifically objects to this Interrogatory as grossly overbroad, unduly burdensome

and vexatious. CORP further objects to the phrase "past, current, and scheduled or reasonably

anticipated relationships" and "work or projects... envisioned" as vague, ambiguous, and

subject to multiple interpretations. To the extent the meaning of those phrases can be construed

or interpreted, they are overbroad and unduly burdensome. CORP further objects because

developing the requested information (as CORP construes the language of the interrogatory)

would require a special study, which CORP declines to perform.

CORP also specifically objects to the Interrogatory because it seeks information and

documents concerning "RailAmenca, or any RailAmerica subsidiary" which are not parties to

this proceeding. CORP further objects that searching for, identifying, gathering, and producing

the detailed requested information for 41 separate railroads in 25 States and 3 Canadian

Provinces * particularly in the very short time provided for discovery responses in this

proceeding - would be unduly burdensome.

CORP further objects to this Interrogatory as not relevant to matters properly at issue in

this proceeding and not necessary for rebuttal or reply to evidence presented by CORP in this

proceeding. The burden of searching for and producing the requested information would far

outweigh any minimal potential relevance of that information.



Subject to, and without waiving, its objections, CORP responds that, from 2005 to the

present, and indeed for the six years covered by the Interrogatory (2003 through 2008), all CORP

purchase orders issued to Unitrac totaled S 479,167, or an average of approximately $80,000 per

year. From 2005 to the present, all CORP purchase orders issued to LB Foster totaled

$2,026,867, or an average of approximately S 507,000 per year. From 2005 to the present,

purchases of all RailAmerica railroads from L.B. Foster constitute, on average, 5.1% of those

railroads' total track-related materials purchases. During the same period, Unitrac accounted for

approximately 6.5% of all RailAmerica railroads' track-related materials purchases. CORP sold

no rail scrap material to either LB Foster or Unitrac from 2003 through 2008.

Based upon CORP vendor records, it appears that neither CORP nor RailAmerica has

made any purchases from, or entered any contracts with, Staton Company. Based upon CORP

vendor records, it appears that neither CORP nor RailAmerica has made any purchases from, or

entered any contracts with, Edward Kraemcr & Sons. Additional responsive information is

contained in documents produced with these Responses and Objections.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

CORP incorporates by reference to each of its responses to the following document

requests all of its General Objections to these Discovery Requests, and all of its specific

objections to the foregoing Interrogatories, to the full extent they are applicable.



Document Request No. 20 Produce all documents Identified in, or that were consulted,
reviewed or relied upon in preparing, developing, or providing your responses to the
Interrogatory set forth above.

Response;

CORP incorporates by reference to this response to Document Request 20 all of its

objections to Interrogatory No. 44, supra. Subject to and without waiving its objections, CORP

will produce with this response documents summarizing CORP and RailAmerica purchases

from, and sales to, Unitrac and LB Foster.

Document Request No. 21 Please produce all documents related to the development of net
liquidated value (MNLV) evidence by L. B. Foster and/or Unitrac in the Abandonment
Application of CORP in STB Docket AB-515 (Sub-No. 2) or the response evidence of
CORP in STB Docket 35160. Please include all correspondence (letter, e-mails, faxes, notes
from phone calls, etc.) between L.B. Foster and CORP, and between Unitrac and CORP.
Please include all documents and information given by CORP to L.B. Foster and Unitrac,
including documents describing the scope of work or the assignment. Please also include
all documents and information received from L.B. Foster and Unitrac.

Response:

CORP specifically objects to the term "related to11 as vague, ambiguous and overbroad.

CORP further specifically objects that information "related to" CORP's abandonment

application, or STB Diet. No. AB-515 (Sub-No. 2) is not a proper subject of discovery in this

separate proceeding, and is not legally relevant to issues or evidence submitted in this

proceeding. CORP also specifically objects to this Document Request as duplicative and unduly

burdensome, because CORP produced underlying workpapers and documents to the Port at the

same time CORP served its Response to the Port's Feeder Line Application. CORP further



objects to this request to the extent it seeks documents or information that are not in CORP's

possession or custody. Subject to, and without waiving, its objections, CORP will produce

additional responsive non-privileged documents it has located in a reasonable search (to the

extent such documents were not produced previously).

Document Request No. 22 Please produce all documents related to the development of
bridge removal and permitting costs by Staton Companies In the response evidence of
CORP in STB Docket 35160. Please include all correspondence (letters, e-mails, faxes,
notes from phone calls, etc.) between Staton Companies and CORP. Please include all
documents and information given by CORP to Staton Companies, including documents
describing the scope of work or the assignment. Please also include all documents and
information received from Staton Companies.

Response:

CORP incorporates by reference to this Response CORP's specific objections to

Document Request No. 21. Subject to, and without waiving, its objections, CORP will produce

additional responsive non-privileged documents it has located in a reasonable search (to the

extent those documents have not been produced previously).

Document Request No. 23 Please produce all documents related to the development of
bridge removal and permitting costs by Edward Kraemer & Sons, Inc. in the response
evidence of CORP in STB Docket 35160. Please include all correspondence (letters, e-
mails, faxes, notes from phone calls, etc.) between Edward Kraemer & Sons, Inc. and
CORP. Please include all documents and information given by CORP to Edward Kraemer
& Sons, Inc., including documents describing the scope of work or the assignment. Please
also include all documents and information received from Edward Kraemer & Sons, Inc.

Response:

CORP incorporates by reference to this Response CORP's specific objections to

Document Request No. 21. Subject to, and without waiving, its objections, CORP will conduct a

10



reasonable search for responsive non-privileged documents, and produce any such documents (to

the extent they have not been produced previously).

Scon G. Williams
Senior Vice President and
General Counsel
RailAmerica, Inc.
5300 Broken Sound Boulevard N.W.
Boca Raton, Florida 33487
(561)994-6015

Tereffl
Paul A. Hemmersbaugh
Matthew J. Warren
Sidlcy Austin LLP
1501 K Street, N.W.
Washington, D.C. 20005
(202) 736-8000

\

Counsel for Central Oregon & Pacific Railroad, Inc

Dated: September 9,2008
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VERIFICATION

I AJan Pettigrew, being duly authorized by Central Oregon & Pacific Railroad, Inc.,
declare under penalty of perjury, that the foregoing Responses to Applicant's Thud Set of
Interrogatories are true and correct to the best of my knowledge, information, and belief.

Alan Pettigrew

Dated: September 8,2008



CERTIFICATE OF SERVICE

I hereby certify that I have caused the foregoing Responses And Objections to the Oregon

International Port of Coos Bay's Third Set of Interrogatories and Requests for the Production of

Documents to be served by hand and by email this 9th day of September 2008, on counsel for the

International Port of Coos Bay:

Sandra L. Brown
Michael H. Higgms
David E. Benz
Troutman Sanders LLP
401 9th Street, NW
Suite 1000
Washington, DC 20004

Richard Bryan

DC I 1252921v2
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Oregon International Port of Coos Bay - Feeder Line )
Application * Coos Bay Line of the Central Oregon & ) Finance Docket No. 35160
Pacific Railroad, Inc. )

CENTRAL OREGON & PACIFIC RAILROAD, INC.'S RESPONSES AND
OBJECTIONS TO OREGON INTERNATIONAL PORT OF COOS BAY'S SECOND
SET OF INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS

Pursuant to 49 C.F R. Part 1114 and other applicable rules and authority, Central Oregon

& Pacific Railroad, Inc. ("CORP"), by its attorneys, Sidley Austin LLP, responds as follows to

Oregon International Port of Coos Bay's ("The Port") Second Set of Interrogatories and

Requests for the Production of Documents. (Sometimes referred to collectively hereinafter as

"Discovery Requests").

General Objections

CORP's General Objections, set forth herein, apply to each and every one of the specific

interrogatories and document requests that follow. CORP incorporates by reference, as if set

forth in full herein and without further enumeration, all of Us objections to the Port's pervious

discovery requests in this proceeding (including all objections made in CORP's Responses and

Objections to the Port's First Set of Discovery Requests). CORP's objections shall not waive,

limit, or prejudice any objections it may later assert.

1. CORP objects to any and all definitions and/or instructions to the extent they

either expand upon or conflict with 49 C.F.R. Part 1114, Subpart B. CORP further objects to

these Discovery Requests to the extent that they seek to impose obligations on CORP greater

than, or inconsistent with, those imposed under 49 C.F.R. Part 1114, Subpart B.



2. CORP objects to each and every Interrogatory and Document Request to the

extent that it seeks information protected by the attorney-client privilege, the attorney work

product doctrine, or any other applicable privilege, protection, or exemption from discovery or

disclosure. In the event that any such privileged, protected, or exempt information is

inadvertently produced or provided, such disclosure or production is not intended as, and should

not be construed as, a waiver of any applicable privilege, protection, or exemption.

3. CORP objects to each and every Discovery Request to the extent that it seeks

information or data that is not relevant to the subject matter of this proceeding or is not

reasonably calculated to lead to the discovery of admissible evidence.

4. CORP objects to each and every Discovery Request to the extent that it is:

(a) overly broad; (b) vague and/or ambiguous; (c) fails to describe with reasonable particularity

the information sought; (d) seeks information that is not within the possession, custody or control

of CORP; or (c) would impose an undue burden that outweighs any relevance or probative value

the information sought may have in this proceeding.

5. CORP objects to each and every Discovery Request to the extent that it requests

information or material that it is: (a) already in the possession of the Port; (b) publicly available

or otherwise readily available or accessible to the Port from other sources; or (c) as accessible or

available to the Port as it is to CORP and producing responsive information would impose

substantially the same or greater burden on CORP as it would impose on the Port.

6. CORP objects to the definition of the term "Embargo" as erroneous and

overbroad, particularly in light of the Port's definition of the term "Line.11 CORP did not

suspend service or otherwise "embargo" the line segment between Vaughn, OR and Dancbo,

OR.



7. CORP objects to Instruction 6 to the extent it seeks to impose obligations broader

than those imposed by 49 C.F.R. Part 1114. CORP further objects to Instruction 6 on the

grounds of impracticability — if a potentially responsive document has been lost or destroyed:

(a) CORP would not necessarily be aware of that event; (b) CORP would most likely be unaware

of the circumstances of loss or destruction of specific documents; and (c) CORP would be unable

to determine the authors, recipients, dates of creation, contents, which generally could be

determined only by reviewing the unavailable document.

8. CORP objects to the definition of "Document** to the extent it seeks to impose

obligations broader than those imposed by 49 C.F.R. Part 1114. CORP further objects to the

definition of Document to the extent it seeks information or data that is privileged, protected by

the attorney-client work product doctrine, or otherwise protected, exempted, or excluded from

discovery or disclosure by an applicable privilege, protection, rule, or doctrine. In these

Responses, CORP will interpret the term "Document** as excluding any data or other information

that is protected from discovery or disclosure by such privilege, protection, doctrine, or rule.

9. CORP objects to the multiple definitions of "Identify" to the extent they seek to

impose obligations beyond, in addition to, or inconsistent with discovery obligations under

49 C.F.R. Part 1114 CORP further objects to the multiple definitions of "Identify" as vague and

ambiguous.

10. CORP objects to the definitions of" 'Identify* when used in reference to a natural

person*' or to other entities as seeking to impose obligations or requirements beyond, in addition

to, or inconsistent with discovery obligations under 49 C.F.R. Part 1114. CORP has no duty to

investigate or disclose the business addresses, telephone numbers, employers, and/or job titles or

business activities of third parties. Furthermore, these definitions would impose an undue



burden that outweighs any relevance or probative value the information sought may have in this

proceeding.

11. CORF objects to the definition of*1 'Identify1 when used in connection with a

document" as seeking to impose obligations or requirements beyond, in addition to, or

inconsistent with discovery obligations under 49 C.F.R. Part 1114. CORP has no duty to search

for, gather, and catalog every document possibly implicated by an interrogatory with the more

than eight pieces of information specified as required by the definition. This definition would

impose an undue burden that outweighs any relevance or probative value the information sought

may have in this proceeding. CORP will respond to any interrogatory asking it to "identify"

particular documents as if it were a request for production ot those documents and respond in

accordance with 49 C.F.R.§ 1114.30.

12. CORP objects to the definitions of "relating to" and "relates to" as overly broad,

unduly burdensome, vague, and ambiguous.

13. CORP objects to the broad and extensive scope of the Discovery Requests as

overbroad and unduly burdensome, particularly in context of the unusually short time provided

for responding to the Discovery Requests.

14. CORP objects to the Port's requests for "all1* information and documents as

unduly burdensome. CORP will produce such relevant, non-privileged information as can be

located in a reasonable search.

15. CORP objects to the Port's requests relating to information relating to "the Line"

as defined in Definition No. 9 to the extent that these requests call for CORP to perform special

studies to obtain this information. CORP docs not separately maintain data regarding "the Line"

(as defined by the Port) in the ordinary course of business. CORP further objects to the



definition of "Line" to the extent that it includes track over which CORP discontinued service

pursuant to the authority granted in STB Docket No. AB-515 (Sub-No. IX), Central Oregon &

Pac. R.R., Inc.—Discontinuance Exception—in Coos County. OR.

16. CORP objects to the Port's failure to limit its requests to a relevant time period as

overbroad and unduly burdensome. The Port seeks information that is not relevant to this

proceeding and is not reasonably calculated to lead to the production of admissible evidence.

Subject to, and without waiving this objection, unless otherwise indicated, CORP's responses

will cover the period from 2005 to the present.

17. CORP does not concede the relevance, materiality, competence, or admissibility

as evidence of any of the information requested in these Discovery Requests. By producing

responsive documents or information, CORP does not concede such information or documents

are relevant, material, or admissible into evidence, and any such production is not intended to

waive any of CORP's objections to any of these Discovery Requests. CORP reserves its rights

to object on any ground to the use of the responses provided herein, in this proceeding or any

appeal thereof, of in any subsequent proceeding or action.

18. CORP objects to these Discovery Requests as duplicative, unnecessary and

seeking to impose undue burdens. In light of the information CORP has previously produced to

the Port, in connection with proceedings before the STB (including but not limited to documents,

materials, and information served on August 29,2008).

19. CORP's General Objections, Specific Objections, and responses arc based upon

information presently known to it. CORP reserves the right to rely upon facts, documents, or

other evidence that it may develop or that may subsequently come to its attention; to assert

additional objections; and to supplement or amend these responses at any time.



Specific Objections

In addition to its General Objections (which shall apply in full to each and every

Discovery Request, without further enumeration), CORP also asserts Specific Objections to each

Interrogatory and Document Request. CORP preserves all of its General Objections set forth

above, and none of the following Specific Objections shall waive or limit the scope, breadth,

generality, or applicability of those General Objections.

INTERROGATORIES

Interrogatory No. 42 Please explain the reasons why CORP engaged MHbor-Pita &
Associates, Inc. ("MHbor-Pita") to investigate and/or prepare a report on the condition of
the railroad tunnels on the Line, and please describe any actions taken by CORP to repair
or reinforce the tnnncls in response to the conclusions or recommendations of the report
issued by Milbor-Pita dated May 5,2004 (or any subsequent version of that report).

Response:

CORP specifically objects to Interrogatory No. 42 on the grounds that the requested

information is not relevant to any issue properly before the Board in this Feeder Line proceeding,

and not reasonably calculated to lead to the discovery of evidence admissible in this proceeding.

CORP further objects that the referenced "report" dated May 5,2004 was a draft summary letter,

not a "report"; the actual report was issued in September 2004. Subject to, and without waiving

its objections, CORP responds as follows. CORP retained Milbor-Pita Associates, Inc. ("MPA")

in 2004 to assist in the rehabilitation of Tunnel No. 13 on the Siskiyou Branch. That 3000-foot

mountamtop tunnel had experienced a large fire that burned all supporting timbers, which in turn

resulted in a collapse of the tunnel. CORP took advantage of the presence of MBA personnel

and equipment on CORP's property to commission a review of the condition of all tunnels on the

CORP system, including tunnels on the Coos Bay Branch.

Further subject to and without waiving its objections, CORP states that, after receiving

the MBA report, CORP applied for a "ConnectOregon" grant for various line improvements and



repairs, including work to repair tunnels 13,15, and 20 on the Coos Bay Subdivision (which the

MBA report identified as requiring certain repairs). Also, in 2006, CORP expended

approximately $1.7 million to repair and rehabilitate Tunnel IS on the Coos Bay Branch, a

runnel the MBA report identified as having the most significant short-term (within live years)

rehabilitation needs.

Interrogatory No. 43 Please describe any marketing efforts or initiatives that CORP
undertook between 2004 and 2007 to increase traffic on the Line from existing shippers
and/or from any new shipper. For purposes of this Interrogatory, "new shipper** means
any company that had not previously shipped goods on the Line.

Response:

CORP specifically objects to this Interrogatory on the grounds that the requested

information is not relevant to any issue properly before the Board in this Feeder Line proceeding,

and not reasonably calculated to lead to the discovery of evidence admissible in this proceeding.

RESPONSES TO REQUESTS FOR PRODUCTION OF DOCUMENTS

CORP incorporates by reference to each of its responses to the following document

requests all of its General Objections to these Discovery Requests, and all of its specific

objections to the foregoing Interrogatories, to the full extent they are applicable.

Document Request No. IS Please produce all communications between CORP and Union
Pacific Railroad ("UPRR") from 2003-2007, concerning divisions required to be paid by
UPRR to CORP related to traffic on the Line, including any disputes over divisions.

Response:

CORP specifically objects to this Interrogatory on the grounds that the requested

information is not relevant to any issue properly before the Board in this Feeder Line proceeding,

and not reasonably calculated to lead to the discovery of evidence admissible in this proceeding.

Subject to and without waiving its objections, CORP states that it previously produced to the

Port (either in discovery or as attachments to CORP's filings) the Cooperative Marketing



Agreement between UPRR's predecessor Southern Pacific Transportation Company and CORP

(the "CMA"), and subsequent amendments to that CMA. CORP has also previously produced

relevant "speedsheets," setting forth the payments it was entitled to receive under the CMA

during the relevant period. CORP further responds that the specific terms of the CMA arc not

relevant because the Port, or any other prospective purchaser of the Line, would be required to

negotiate its own arrangement(s) with UPRR.

Document Request No. 16 Please produce all communications between CORP and UPRR
from September 21,2007 to the present, concerning UPRR's participation in CORP's
proposal for a public-private partnership to restore service on the Line after the embargo.

Response:

CORP specifically objects to this Interrogatory on the grounds that the requested

information is not relevant to any issue properly before the Board in this Feeder Line proceeding,

and not reasonably calculated to lead to the discovery of evidence admissible in this proceeding.

Subject to and without waiving its objections, CORP states that it is not aware of any responsive

documents beyond CORP's proposals and UPRR's testimony and letter to the STB in April

2008. See Ex Parte No. 677, Common Carrier Obligation of Railroads, Hr. Tr. at 142-44

(Testimony of M. Hemmer);«/.. M. Hcmmcr Letter to STB (April 29,2008). CORP will

continue to search, and will produce any other non-privileged responsive documents it finds in a

reasonable search.

Document Request No. 17 Please produce all communications between CORP and UPRR
from September 21,2007 to the present, concerning any attempt or effort by CORP to
obtain money (in any form) from UPRR to restore service on the Line after the embargo.

Response:

CORP specifically objects to this Interrogatory on the grounds that the requested

information is not relevant to any issue properly before the Board in this Feeder Line proceeding,

and not reasonably calculated to lead to the discovery of evidence admissible in this proceeding.

8



Document Request No. 18 Please produce all documents related to the net salvage of the
rail assets of the Line (rail, ties, other track material), including without limitation, any
request for salvage bids issued by CORP, and any offers or responses to such rcqucst(s).

Response:

CORP objects to this Discovery Request as duplicative, redundant, unnecessary and

seeking to impose undue burdens, because CORP previously produced to the Port documents

supporting and relating to salvage value and NLV (including documents produced in response to

previous discovery requests and workpapers and other documents served with CORP's Response

submission in this proceeding on August 29, 2008). CORP further objects to this Discovery

Request to the extent that it calls for the production of documents protected by the attorney work

product privilege, the attorney-client privilege, or other protections or exemptions from

discovery.

Document Request No. 19 Please produce all documents related to Interrogatories 42 and
43.

CORP incorporates by reference its objections to Interrogatories 42 and 43. Subject to

and without waiving its objections, CORP will produce a copy of the final MBA Report.

ransmittcd,

Scott G. Williams
Senior Vice President and
General Counsel
RailAmenca, Inc.
5300 Broken Sound Boulevard N.W.
Boca Raton, Florida 33487
(561)994-6015

Tcrehrr M Mynuk.
Paul A. Hemmersbaugh
Matthew J. Warren
Sidley Austin LLP
1501 K Street, N.W.
Washington, D.C. 20005
(202)736-8000

Counsel for Central Oregon & Pacific Railroad, Inc

Dated: September 5,2008



CERTIFICATE OF SERVICE

I hereby certify that I have caused a copy of the foregoing Responses And Objections to

the Oregon International Port of Coos Bay's Second Set of Interrogatories and Requests for the

Production of Documents and Request to Enter Upon Land to be served by email, and the

original to be served by first class mail, postage prepaid, this 5th day of September 2008, on

counsel for the International Port of Coos Bay:

Sandra L. Brown
Michael H. Higgins
David E. Benz
Troutman Sanders LLP
401 9th Street, NW
Suite 1000
Washington, DC 20004

Paul Henunersbaugfc

DC! L 154]74v 2
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DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS. PORTLAND DISTRICT

EUGENE FIELD OFFICE

1600 EXECUTIVE PARKWAY. SUITE 210

EUGENE OREGON 97401-2156

REPLY TO

ATTENTION OF Jllty 10,2008

Operations Division
Regulatory Branch
Corps No. NWP-2008-430

Mr. Terence M Hynes
Sidlcy Austin LLP
1501 K Street NW
Washington, D.C. 20005-1401

Dear Mr. Hayes:

The U.S. Army Corps of Engineers (Corps) received information that Central Oregon &
Pacific Railroad, Inc. (CORP) intends to abandon and discontinue service over approximately
119.5 miles of its Coos Bay Subdivision in Coos, Douglas, and Lane Counties. In addition,
CORP is pursuing abandonment of a 94.13 mile segment between milepost 669.0 near Vaughn,
Oregon and Milepost 763.13 south of Cordes, Oregon. CORP is also considering discontinuing
service over 24.47 miles of leased railroad line.

Based on the information contained in the Combined Environmental and Historic Report,
dated June 24,2008, Docket No. AB-515 (Sub-No. 2), portions of CORP* s proposed project
may require a Department of the Army Permit pursuant to Section 10 of the Rivers and Harbors
Act and Section 404 of the Clean Water Act.

Under Section 10 of the Rivers and Harbors Act of 1899, the Corps has authority to issue
permits for structures or work in or affecting navigable waters of the United States. Limits of
jurisdiction extend to the mean high water mark in tidally influenced areas and to the ordinary
high water mark in non-tidal but navigable waters.

Under Section 404 of the Clean Water Act, the Corps has authority to issue permits for
the placement of fill or dredged material into waters of the United States. The term "waters of
the United States" include the territorial seas and tidally influenced waters up to the high tide
line. "Waters" also include all other waters up to their ordinary high water mark that are part of a
surface tributary system to and including navigable (non-tidal) waters of the United States.
Wetlands adjacent to these waters are also "waters of the United States."



-2-

Before authonzing work under our statutory authorities, the Corps must ensure a project
complies with other applicable Federal laws and regulations such as the Endangered Species Act
(ESA) and Cultural Resources laws. All actions will be coordinated with the appropriate American
Native Tnbes. Dependant upon the location and nature of the project and its potential to affect
protected species, the Corps will coordinate with the National Marine Fisheries Service (NMFS)
and the U.S. Fish and Wildlife Service (USFWS) under ESA. In most instances, the Corps will
coordinate directly with those agencies, but we may require additional information from you to
complete the coordination and consultation.

Enclosed is a pamphlet explaining our permit program and a joint application form with
sample drawings. If you have any questions regarding our permit program, please contact
Michele E. Hanson at the letterhead address, by telephone at (S41) 465-6878, email
michele.e.hanson@usace.aTmv.mil.

Sincerely,

/^Lawrence C. Evans
f^ Chief, Regulatory Branch

Enclosures

Copy Furnished:

Oregon Department of State Lands (Kiryuta)
Oregon Department of Land Conservation and Development (Charland)



f^ SIDLEY AUJT'N L Lj^SIDLEY
SIDLEY AUSTIN UP
1501 K STREET. NW
WASHINGTON DC 20005

(202) 736 6000
(202) 736 8711 FAX

thyn«Qiidl«y com
(202) 736-8196

BEIJING LOS ANGELES
BRUSSELS NEW YORK
CHICAGO SAN FRANCISCO
DALLAS SHANGHAI

FRANKFURT SINGAPORE
1 GENEVA SYDNEY

HONG KONG TOKYO
LONDON WASHINGTON. 0 C

FOUNDED 1866

June 24,2008

Colonel Thomas O'Donovan, District Engineer
U S Army Corps of Engineers, Portland District
P O. Box 2946
Portland, OR 97208-2946

Re: Docket No AB-5 1 5 (Sub-No 2X), Central Oregon & Pacific Railroad, Inc - Abandonment and
Discontinuance - in Coos. Douglas, and Lane Counties. OR (Coquille to Vaughn)

Dear Colonel O'Donovan:
i

On or about July 14, 2008, we expect to be Tiling with the Surface Transportation Board ("STB") an
application seeking authority for Central Oregon and Pacific Railroad, Inc. ("CORP") to abandon and discontinue
service over approximately 1 1 9.5 miles of its Coos Bay Subdivision in Coos, Douglas, and Lane Counties, OR CORP
will seek to abandon a 94. 13 mile segment between milepost 669 0 near Vaughn, OR, and milepost 763 13 south of
Cordes, OR CORP will seek to discontinue service over approximately 24.47 miles consisting of: (1) about 22.47
miles between milepost 763. 13 south of Cordes and milepost 785 6 near Coquille, OR, over a line that is leased from
the Union Pacific Railroad Company; and (2) the 2.0 mile LPN Branch between Gardiner Jet., milepost 738.8, and the
end of the line at milepost 2.0, leased from Longview, Portland & Northern Railway Company. -

Attached is a Combined Environmental and Historic Report describing the proposed action and any expected
environmental and historic effects, as well as a map (Exhibit 1) of the affected area We are providing this report so
that you may review the information that will form the basis for the STB's independent environmental analysis of this
proceeding If any of the information is misleading or incorrect, if you believe that pertinent information is missing, or
if you have any questions about the STB's environmental review process, please contact the Section of Environmental
Analysis (SEA), Surface Transportation Board, 395 E Street, SW, Washington, IX 20423, telephone 202-245-0295
and refer to the above Docket No AB-5 1 5 (Sub-No. 2X).

Because the applicable statutes and regulations impose stringent deadlines for processing this action, your
written comments to SEA (with a copy to our representative) would be appreciated within 3 weeks. Your comments
will be considered by the STB in evaluating the environmental impacts of the contemplated action. If there are any
questions concerning this proposal, please contact our representative directly. Our representative in this matter is
Terence M. Hynes who may be contacted by telephone at 202-736-8198, email at th\ncsfg)sidlev com, or mail at
Sidley Austin LLP, 1501 K Street, NW, Washington, DC 20005.

TMH aal
Enclosures

Terence M Hynes
Counsel for Central Oregon & Pacific
Railroad, Inc. and Rail America, Inc.
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Hanson, Mlchele E NWP

From: Hanson, Michele E NWP
Sent: Thursday. July 10. 2008 2-44 PM
To: 'thynesQskJIey com'
Subject: Corps No NWP-2008-430, CORP

Importance: High

Attachments: Michele E. Hanson (Michele E HansonQusace army.miQ.vcf; 2008430 pdf

Michele E. Hanson 2008430.pdf (80
(Mtehete.E.H... KB)

Dear Mr. Hynes,

The U S Army Corps of Engineers is providing a response to the documented you submitted on June 24.2008 The
document has been assigned project number NWP-2008-430 Please refer to this number in future correspondence

Because of the brief timeline for response I am emailing a copy of our letter to you. A hard copy will be placed In the mail.

Thank you for the opportunity to review CORP's plans.

Sincerely.

Shelly

Michele E. Hanson
Biologist-Project Manager
USACE-Regulatory
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Oregon Department of State Lands
775 Summer Street NE, Suite 100

. Governor Salwn' OR 97301 '1279

(503) 986-5200
FAX (503) 378-4841

wwworegonstatclands us

. — MM ' State Land Board
August 25, 2008

Theodore R Kulongoski
Governor

Christa Dean ' Bl11 Bradbury
Surface Transportation Board Secretary of State

Case Control Unit Randaii Edwards

395 E Street SW State Treasurer
Washington DC 20423

Subject: STB Docket No. AB-515 (Sub-No. 2)

Dear Ms. Dean:

The Oregon Department of State Lands (DSL) is in receipt of the Environmental
Assessment (STB Docket No. AB-515 (Sub-No. 2) for Central Oregon and
Pacific Railroad Inc. Abandonment and/bis^nfinuationrqrSeryice - in Cobs,
Douglas and Lane Counties,"OR,',clated August115;r2008: •' '"""' ' -
. " _ . ' " " - : "'"' - - m •. " '.-"••'• '-••.'•P^: ' 'vT '.--. r

t. ..

DSL manages the'state's ownership, of the beds'and banks of tidal and other
navigable waters in Oregon. The subject rail line includes at least 30 crossings
on DSL property including, but not limited to, the Coquille River, Isthmus Slough,
Davis Slough, Shinglehouse Slough, Coalbank Stough, lower Coos Bay, North
Tenmile Lake, Scholfield Creek, the Umpqua River, Tahkenitch Lake, Siltcoos
Lake and the Siuslaw River. The Environmental Assessment (page 6) indicates
that CORP does not plan to remove any bridges as part of the proposed project.
The Assessment goes on to state (page 10) that it would not be appropriate or
consistent with Board precedent for SEA to recommend a condition regarding rail
removal or responsibility for maintenance.

DSL is very concerned about the abandonment of structures on state property
with no designated responsible party and the liability imposed upon the State by
such a situation. Such abandonment may be considered a trespass pursuant to
Oregon Revised Statute 273.185 and 274.992.

DSL would also like to reiterate its concern that abandoned culverts and bridges,
left unmaintained, will eventually fill with debris or collapse thereby blocking fish
passage. 'Many of the streams crossed by the CORP line are designated by the
state ptOregon as Essential Salmonid Habitat, thereby receiving the highest
level of state protection.' Failure of these structures could block important fish
migrations including federal Endangered Species Act (ESA)-listed fish species.



Christa Dean
August 25, 2008
Page 2

This likely adverse effect to ESA-listed species does not appear to be addressed
in the Environmental Assessment. '

For these reasons, DSL strongly encourages the SEA to require the removal of
rail appurtenances from all DSL properties and fish-bearing waterways if the
abandonment is approved. The SEA's recommendation that CORP contact DSL
to discuss our concerns is simply insufficient to ensure protection of the State's
interest in this matter.

Thank you for the opportunity to comment on the Environmental Assessment.
Please contact Kirk Jarvie at DSL, 503-986-5320, if you have questions or
comments on this transmittal.

Sincerely,

' Q-.
70

Louise Solliday
Director

cc: Chris Warner, Oregon Dept. of Transportation '
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L U VV I L • J I ' "'

~ £1-353
I IITOCrOri Parks and ^creation Department
V-^ X Vxg WJ. 1 State Historic Preservation Office
Theodore R-Kulongosld, Governor 725 Summer St ME, Suite C

Salem, OR 97301-1266
(503)986-0707

FAX (503) 986-0793
www.hcd.state.or.us

August 15,2008

Mr. Terence Hynes
Sidlcy Austin LLP
ISOlKStNW
Washington, DC 20005

RE: SHPO Case No. 08-1481
Central OR & Pacific RR (CORP) Abandonment Project
Multiple legate, Various, Coos/Douglas/Lane County

Dear Mir. Hynes:

We have reviewed the materials submitted on the project referenced above, and we do not concur
with your determination that the property is ineligible for the National Register. We believe that
the rail line is eligible for the National Register of Historic Places as a linear district in
accordance with 36 CFR Part 60.4.

Although we believe the property is eligible, we also believe that a no adverse effect finding is
warranted for the abandonment of this line if the Central Oregon and Pacific Railroad, Inc. does
not plan to remove any of the features of the rail tine. If removal is planned, then additional
documentation and coordination should occur with this office to mitigate for the adverse effect.

Our response here is to assist you with your responsibilities under Section 106 of the National
Historic Preservation Act (per 36 CFR Part 800). Please feel free to contact me if you have
further questions, comments or need additional assistance.

t
Sincerely,

Sarah Jalving
Historic Compliance
(503) 986-0679 or Sflrah.Jalvingffistflte.or.ua

Xc: fas to Christa Dean: Surface Transportation Board, 202-245-0454

634000807
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111 SHANNON &WILSON, INC
'WW GeO'5 ̂ riNICAL 4UD eiVIPDNVC MT*l ?SM

July 16.2007

Mi Maic Bader. Chief Engincci
Rail Amcncu Operations West
One Harbor Cento Dnvc Suite 340
SuisunCny.CA 1M585

RE: TLNNEL INVENTORV - COOS BAY SUBDIVISION. OREGON

Dear Mi Bailor

This lepon documcnls oui otamvations and opinion* icganhng ihc condition of nine tunnels, in
ihc Coos Bay Subdivision, and our engineer's pivliminaiy estimate of costs foi con&truciion or
short- and long-term rehabilitation woric Rail Aincnco docs not &cck any clearance
improvement in the tunnels at this lime, thciefiwe, it was noi considered in any or our
icvommcndcd repairs and structural improvement* in (his report Maintenance 01 icpiius ol u.ick
sti ucture or di umagc conditions within the tunnels were also not included in our assessment, but
nooi Hack and drainage conditions wcie noted on our log forms Gcncial data on the condition
ol the existing tunnel condition* and uipporfe suggested methods foi lepans and numtenancc
and estimated rehabilitation costs are presented in Tables 1 through 10 Our engineer s estimdic
tif tunnel rehabilitation cows is summarized bepuiately m Table 11

The tunnel inventory was authorized by Mr Marc Bader, Chief Engineer of Rail America
Operations West, on Maich 12,2007 Shannon & Wilson, Inc conducted the mapping and
assessment of the tunnels between March 26 and 30,2007 Rail Amaica provided flagging
services and designated a laiuoad employee to escort and niovide access via hy-rail to the
Shannon & Wilson, Inc field aewduimg the tunnel visits

We visited and logged Tunnels 16 and 21 on March 26 On Match 27, our project manager. Red
Robinson, joined the crew and we logged Tunnels 14 and 20 and briefly visited Tunnel 13 We
mapped Tunnel 13 on March 28, and we assessed Tunneli 17 and 19 on March 29 We

21-1-20713-001
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M M D „ rt»^cMr Marc Bada. Chief Engineer
Kail America Operations West
July 16,2007
Page 2

completed the mapping wilh Tunnel 18 on the Much 30 Tunnel IShadbecnpicviou&ly logged

dunng the rehabilitation of a seveiely detenorated and partially caved portion ot the tunnel in

November 2006 We revisited Tunnel 15 on July 9,2007 to observe ground conditions and

timber nh conditions adjacent to a recently collapsed limbei nb at aiound Station 3+10

Dunng our logging process we noted the nature and condition of the tunnel support syMcm and

the condition and Mobility of the rock whcic visible The condition of the tunnel supports mid

lock was pnonli/cd accoiding to the need loi lepair In our opinion, portions of I he tunnuK ihji

are in need of immediate rcpaii within six months are ilayiificd as Repan Level I Rvpait

Level 2 applies to poiliona of the tunnels thdt should be lupaiicd wiilnn ihc next 12 month*

Kcpau Level 3 applies to pothoiu ot the tunnels that should be tepaircd in the next 12 In

10 months Repair Level 4 applies to portions of the tunnels that should be umiplcied in the next

30 to 48 months Repjir Level 5 applies to portions of the tunnels that uic not in need of rcpaus

within the next 48 months, based on the current coixliUoia, however, changes in gioundwatcr

Hows into the tunnel, drainage, and genei ul time-related deterioration ol the tunnel hnmg or rock

could lead to future needs for repair The conditions of the tunnels should be reassessed every

few yean and during the various repair phases

The only documentation available foi review prior to our site visit and runnel evaluation and the

precaution ot this leport WOT in-house copies of the •'Cential Oicgon Pacific Railroads Tunnel

Inspection Report - Sitkiyou and Coos Bay Blanch." a report prepaied by Shannon A Wilson

Inc dated March 1994 This report also included typical drawings of timber sets and gunitc/

sholcretc lining

GENERAL CONDITION OF THE TUNNELS

Bawd on available documents, the original tunnel construction took place in the 1880s

Excavation was by diill-and-blasi, with local support provided by timber sets, wood lagging, and

portal structures Continuous tirabci sets as support, along with concrete portal structures, were

2M *imoM-Li*t*rcn 21-1-20713-001



Mr M«c Brier. Chief B**r
Rail Amcnca Operations West
July 16,2007
Page")

established between 1910 and die 1920s Only the South portal of Tunnel 14 and the North

portals ot Tunnel 18 and Tunnel 19 are lined with shotcreted steel sets

Anticipated hfospan for cedar timber tunnel supports n normally on the order ot 50 years Most

of the timber supports in the Coos Bay tunnels have likely been in place tor well over 50 years,

possibly up to 95 ycdrs However, where the timber nbs and lagging have remained dry, they are

•mil in fditly good shape and may provide adequate suppoit to (he rock Where gruundwater is

seeping fiom the lock and through the lining, or whcic ibc bottoms of the sets arc standing in

pooi ly di amed and/oi muddy drainage ditches or on low conci etc footing walls where debns has

accumulated and holds the groundwatcr, the Limber «uppuns have undergone various levels ol

decay In some instances, decay is limited to only the lower 1 to 2 feet of the post* Elscwhciu,

the decay is more pervasive and has pcnetiated the cnluc lining foi several nbs in a row

The significant effort lequircd 10 maintain the timber lining led one of the previous owners nl the

Coot Bay branch, the Southern Pacific Raihoad, to a piogram of replacing timber sets with sicd

sets covered with gumte in the 1970s and eaily 1980s Tunnels 14,19, and 20, with relatively

stable lock conditions, were MippMled with only a ilun layer (I ui 4 indies) of gumte after the

icmoval of the timber lining It appears that the Umber lining in Tunnel 21 was removed more

recently, possibly after a tunnel fire, and sted fibcr-icmfoned shoicrete was used hi support the

tunnel At piesent, approximately 1,207 feet of timber lining remains in place in Tunnel 13,

1.073 feet in Tunnel 15,417 feet in Tunnel 17, and 622 feet in Tunnel 18

SHORT-TERM OR IMMEDIATE (REPAIR LEVELS i AND 2)
REHABILITATION REQUIREMENTS

Indications of severe liner and/or rock deterioration and instability icqninng immediate repair

(Repaii Levels 1 and 2) woe observed at sevual locations m the timber-lined sections of

Tunnels 13,15. and ] 8, where Ac timber sets ore heavily decayed, crushed, and/or offset We

also observed rockftdl hazards at several locations in Tunnels 13 and 15, where timbei sets weic

lemoved and replaced with steel sets, but the timber lagging was left in place and has now

71 l.»7M-OrW LldMtofrtXT 21-1-20713-001



Mr Man, Badcr, Ch,et Engmecr SHANNON &WL3GN 1-vC
Rail Amciica Opcrahons West
July 16,2007
Page 4

deteriorated und roncd away In addition, we identified rockfall hazards in iwo, short, unlined
sections, also in Tunnd 13 Because ot evident recent lockfalk we strongly recommend

immediate lepaus in these areas us well

BCCJIKC ol'lhe potential far rockfalls and lunncl collapse dunng icmoval and replacement of the

umber sets, as experienced m a short poition of Tunnel 15. we leconunend that giouted lock

bolls he installed though the limhei linci, und then the timber nhs be removed one lib au umc
and replaced with eithci shotcicte 01 steel itbs. as <hown in the tablet

LONG-TERM (REPAIR LEVELS 3 THROUGH 5)
REHABILITATION REQUIREMENTS

The majoiity of the lung-term ichabilitotion requirements are related to the icmoval and the
replucemenl of limbei sets, wood foot blocks, und timber lagging, and re-lining with steel tibcr-
reintorccd shotaete and rock bolts (Tunnels 13,15,17 and 18) TheMmbci supnoit in these
*cctioru» of tunnd is at various stages ol detciioiabon. consequently, isolated timbei nbs could
loosen and fail at any time This also includes sections in Tunnel 13 wheie timber lagging WA
left in place after timber sets were replaced with steel sets Rehabilitation work is also requiicd
in unlined sections and in areas with exposed bedrock and spullmg shotcrete, some ot them
associated with apparent lockfall activity These conditions were ohxewed to various extents m
Tunnels 13.14,15,19.20, and 21

Recommended icpairs include the application of steel fibcr-reinfoiced shotciete Additional
support with rock bolts » required at some locations Typically, we recommend piotccting and
supporting unlined sections immediately We designated these areas for long-term ichabihumon
requirements based on our visual observation of the bedrock conditions and the Act that they
have apparently been stable over some period of time However, there is always a risk of sudden
rockfalls in unlined sections or areas with only thin shotcrctc/gunitc covci, and if a rockfall
condition develops immediate support may be aeeded

>i.i WIMM.LI ***iFr 21-1 -20713-001



Mr Marc Bader. Ch,ef En^nccr SHANNON SW.LSC'1 wr
Rail Amenca Operations West
July 16, 2007
PagcS

An isolated rockfall occuncd in I unncl 1 9 laughly between Stations 35 1 00 and 36 1 00 in May

2007 A site visit was conducted on June 4, 2007, to awes* the conditions Phis section ol the

tunnel had expencnoed spalling in the past of thin shotcrcic in the crown, and bcdiock is exposed

cuncntly At this location, the installation of additional gicund support (<hotcictc and,

potentially, some nickbolts) mav he consulted at an cailici time than indicated on the Minimal v

(able, and could be included during more urgenl repair work* in (he adjacent Tunnel I A fscc

above)

In Tunnel 20, which is generally lined with thin, 1- to 4-inch-thick. guniie. u 20-tboi-long and a

44-fout-long section are lined with shotcrctcd Heel sets at 3- to 4-foot spacing bxnoscd bedrock

above the steel sets indicates put ovcr-bicuk and rock tall activity in IhchC aicas, which icquires

mmedio) support Cunrnily, the shotcrcted steel sets function as a canopy and protect the track

Irom falling rucks to some extent, hut they do not suppoit the actively raveling lock above

We did not include scvwal tunnel section* lined with good-quality, sound limbci in our

rehabilitation program (657 feet in Tunnel 1 3, 74S feet in Tunnd 1 5. 373 feet in Tunnel 1 7. and

62 feet in Tunnel 1 8) The cui i enl conditions of limber set*, ttmbei logging, and wood foot

blocks in these aicas are generally fair to good, and we estimate u mmaining average lifcspan of

approximately 5 to 1 0 ycois, or more At Tunnel 1 5, the umber-lined sections also include areas

where shotcrcic was applied between the existing timber sets in order to maintain bcdiock

stability during icpair woilc that was conducted in adjacent areas However, the timber will

deteriorate over lime and may cause problems in these sections in ihc future At location* whcie

wood foot blocks ore used to support umber sets, poor maintenance of diamage ditches cm lead

to ratling of the Umber sett and shorten their lifcspan significantly Replacing the limba lining

with rockbolts and ateel fiher-remfoiced shotciete IK recommended in the future in these sections

in order to maintain the long-term stability of the tunnel

We also observed several sections in Tunnel 13 where timber sets were icplaced with steel

followed by an application of shotcrete, which was applied over timber lagging that was left in

LI J»»,ETI 21-1-20713-001



Mr MoicBader. Chief Engine* XTNi*-. J».
Rail Amcnca Operations West
July 16, 2007
Page 6

place Based on oui observations, we expect void spaces of \anous dimensions (potentially up

10 5 teel deep) behind the existing lining m these sections Backfilling the voids with cemcnt-
bascd motenal in the future will increase the structural long-term stability of the lining and

reduce the potential fire hazard of the remaining timber lagging behind the shntcrete

Had we included in our proposed rehabilitation work the removal and ic-hmngol all timbci-
Imcd tenons and the backfilling of void spaces behind the existing shotcretc-ovci-siccl-scts
lining, and added the ^hotcrctc quantity needed to increase the thickness of gunile-lmed settmnh
the total construction costs would have inacoMd on the oida of roughly SI2.000.000

SUMMARY

Immediate tunnel stability pioblcms are related to the progressively and intensely dcienointed
and lolled condition of tunbci in rimbci-hned sections in Tunnels 13, IS, and IRnndunlmcd
sections with associated rockfall hazard mTunnol 13 We recommend lelirungand wppoiting
these areas with steel fibcr-icmfbrccd shoterete, rockbolts. and steel nbs, as indicated in the
mblt% We estimate the total construction coils for the Repair Levels 1 and 2 to be in the 01 dcr
ot 52,865,000

Long-term lehobilitation work—within the next 1 to 5 yean—is required in almost all of the
tunnels (except Tunnel 16) and, in general, includes the relming and supporting of tunnel
sections with steel fiber-reinforced shotciete. rockbolls, and/or steel nbs, as shown in the tables
We estimate the total constiuction costs for the later repairs (Levels 3 to 5) to be around
S3.8IS.OOO

We would be pleaded to submit a detailed proposal for the engineering design work and the
preparation of construction plans and specifications foi your next phase of repair work on (he
Coos Bay Tunnels

21-1-20713-001



Mi Marc Boda, Chief Engineer
Rdil America Operations West
July 16 2007
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We appieciate ihe opportunity to wink with you and look forwnid to an&wcnng any questions

you have about the infoimauon m this icpou

Sincerely

SHANNON & WILSON, INC.

Klaus G Winkler Roburt A Robinson. L E G, L G
Scmoi Engiiwcnng Geologist Scnioi Vice President

Directoi of Underground Services

RobutoJ Guuidu,PE
Vice Picsidcnt

KGW RJG RAR/kgw

Enclosures Table 1 - List of Tunnels - Coos Bay Subdivision
Table 2-Tunnel 13(4 page*.)
Table 3-Tunnel 14
Table 4 - Tunnel 1S (3 pages)
Table5-Tunnel 16
Table 6 - Tunnel 17 (2 pagn)
Table 7 - Tunnel 18 (2 pages)
Table 8 - Tunnel 19 (2 pages)
Table 9-Tunnel 20
Table 10-Tunnel 21
Table 11 - Estimated Construction Cost Summary
Important Information About Your Engineering Report

2I-I-207I3-UQI



SHANNON & WILSON. INC Atiachmenl IP and fun ill Kcpnl 21-1-3)711 001
Geotachfweal and Environmental Consultants

DM JuMft.3KI7
Til Mi Man. U.mi.1 <. liicl c neu_ wJ..

IMPORTANT INFORMATION ABOUT YOUR GEOTECHNICAL/ENVIRONMENTAL
REPORT

CONSULTING SERVICES ARE PERFORMED FOR SPECIFIC PURPOSES AND FOR SPECIFIC CLIENTS

Concilium* prepare reports to meet Hie <poufc need* of specific individuals A report prepared lor • civil engineer may nm be jdnjuaie lor
a construction contractor or even another civil engineer Unto* indicated othenvue. your consultant prepared vour nrpn i expri ssly Kir you
•md o\prcss|> tor the purpose*. you mtbcalcd No one other ilun you -bould apply ihi« report Tor its intended puipnce without fi'si
conferring \\ ith the consultant No party hhouU apply this lepcrt for *iny purpose mlwr ilun ilui unginally kcniempl.iii.il vuttuHii firsi
bonlei ring with the consultant

THE CONSULTANT'S REPORT IS BASED ON PROJECT-SPECIFIC FACTORS

Ageouxhmcul'eroTitmiiKnuUrepoflisba^onasubsuite
Depending on the pmjeu. lhe« may indude the uenerdl luunc ot the ̂ iructure and property involwd, us sue and (.onliguraiinn is
histoi ILJ! usif nnd pncticc ihe tocauon ofihe stniciuie on ihe Mie .ind its orientation, othei iiii|iiuvejneiiis Mith as JLCCSS nuiK paring IOK
and umlci pound iitihlKs. and the additional n\k eranied by Mxtpe-of-servite Imnunorr* imposed by ilw blmii In help avoid u*iK
pmhlcms luk the omsuliaiU to cvaiu.«e how any lacinrs that chonie subsequent 10 ihe date ol ihe report nuv jfleci the Kxninmendati.'His
Unless y^ur umsultdiH tndiearK othnwise, you rcnon should not Ks used Cl)whciiihtnanncnlthepinpiisedpn<jci.i isbharwcdlUn
cxjmpk, if *n office building will be elected imteid ul a parking fcange. or il a tefi iterated wnrelmuse uill be buill insicnd ol an
unrc(nver«led one. 01 chenneab an dihCovored on or near the arte). (2) when ihe tue. ehnraiion. or umfiguruion ol ihe ntono*«d piuicu -
altered, (3) when tha loution or onentanoa of the proposed project u nwdified (4) when there i» a chanya of ownership, or ( M iw
applicaiion to an adjacem site Conxuttanti canwN Kcepi mpomibility tor problems thai may occur if they an not consulted after lociorx
which were Eorardcrad in the development of the report have changed

SUBSURFACE CONDITIONS CAN CHANGE.

SubMirtaco condidom may be •fleeted n a result of natuial procewei or human actrviiy Dccavw a ipotectaLnltaviromncnul icpnn M
based on condition* dial exixed at die lime of subsurface exploration, umxtruinon deei«iom ahould not be fajted on a report whose
adequacy may have been affected by time Aik ihe can<ubani 10 advne if additional tew are dewrable befoie coowueiton wans lur
example ifrouridu ĉrcondiliOJisconiDionly \-ary >««>nilly

Conkimcnon operationii ai or adjacent to Ihe site and nabtraJ evenn «nJi * floods earthquake*, or eroundwater flnehialrons may «Ko aflcet
<ubnui1acecondilion<and thus the cfflinwing adequacy of a ge«eflnnicaUen\irowneiftlrepon njeconsuhant should be kepi appnscdol
anv MH.h evenis and should be comulted to determine it additional tests aie neccMary

MOST RECOMMENDATIONS ARE PROFESSIONAL JUDGMENTS

Sue exploration and testing identifies actual surface and subsurface londiiiom only ai Uio»e point* when Camples are taken 1 he daui weic
exirapolated b> your couultant. who then applied judgment to render an opinion about overall uibkurlaee cooditiom I he actual mierf K.C
between nuienak may be lar more gradual or abrupt than your report indicatei Actual condition in areat not vmpled nuv difter Irom
lho«e predicted in your report While nothing can be done to prevent such firuaiicm. you and your conwlunt can «oi k togeibei H> help
reduce their impact* Retaining your conwltant to observe* subsurface comtruiiioa operations can be particularlv beneficial in ihn respect

1/200?



A REPORFS CONCLUSIONS ARE PRELIMINARY

«m»medm)wrwnwhsniSrcp
through selective exploratory wnplingjn? mdicniive ot aeltul Londmnns throughout a Mte Actual subsurface ioiidiiuin> ton be disurnud
nnlv dm my eaiihwnrk. ihereloie, >ou should rciam your bonMilum to observe .unul wndinons and 10 pirn iikr unnJusinn» Onlv iln
lOiwulum who prepared (be report i> tally familiar wub ihr background information needed in determine whether AC inn (be icport's
icconuncndauom based on those conUuMonh BIO valid and uhedjtct 01 not the contractor is jbidmg bv applicable Ktommcndaiions I he
consultant who developed y»nr repon IAIUXH assume rt*ponsibt|iiy or Ikibilily for the adeinui.* ot (lie report's rcxcmniend.iiiiins il .inoikr
party is retained to obiene conMruetinn

THE CONSULTANTS REPORT IS SUBJECT TO MISINTERPRETATION

Coolly problems con ocunr when other doMga pmlessioiuls develop ihevpUn haied on mismlerpreiiUionol aBCOtethnxoVcnviroiimcni.iI
report To help avmd lhe%e problems Uwcon»uliaul should be warned lowAwiihote^
geouchmeal gcotepuil, hydrogeolngicdl tnd envmnmieitfiJ flnding\ and to revww the adequacy nfthevplms and speuficiiiinnHictjiive
to ihesc issuer

BORING LOGS AND/OR MONITORING WELL DATA SHOULD NOT BE SEPARATED FROM THE REPORT

final bn intf log* developed by the uu^ulunt are based upon interpntation of field lop (assembled by Mie pnsnnncl). field test resulls .ind
laboiaiorv and/tv office evahntim of field sample* and data Only find! bonng (ogk and diu are cusionunry inchided in
gcoieLluihdl/nnironnienulrepnns Ihesefuul logs should nui under any cuewmianLc* beiednwnlorinelusioninarichiiecniialiiiuiher
desiifn rfrawnitfs heeanse drafters may Lonunil emus or «miis*ions in the inuMvi

lo reduLu ihe likelihood of bonng log or monitoring well nwimerpieuiitfm conudbiors should bi given ic.wK1 acce^ to ihc
geoievlmicdl cn^mcuinj; cnvimnmenial repon prepared nr «(hmi/cd for their *# II au.uvk is provided onl> 10 the rcpim prcp.nvd l.n
you vou should advn« coniidciofs of the teporiS hmiianons. assomnig that a tonrractor ».w not une of die spo-ifiu pewits im wlmm the
lepon w«s prepdrad, and dial developuiK DunsimLlioii LOSI eslinutes was nut une uf the specific purpose^ fnr whith it wjs piopaied While
a conirauur may gam importam knowledge Inrni a itpon prenattd for another party; ihc contractor <bou!d discus ilienpon wuhuvi
cooMftam and perform the dddiiioMl or aliernativc wotl bvhetednei^^
emioialing purpoj*> Some Uients hold Ibe misuken tmprWMon ihai smipl> discUmitiuj respomrtnhl> tor the accuracy nl
infomunon always imulaies them Irorn attendanl liability Providing Ihe best available mlonmalion w conirjclors helps piexeni
consmu.(K»i proWctm and die adversarial aibEudes dw ^egraviie diem co a dtsp/oporrioruie «.ate

READ RESPONSIBILITY CLAUSES CLOSELY

Because eentechnital/ienviionnienial engineering is based extenively on judgment &$ opnuon. u is far less CTXI dun oihcr design
1 his Mluanon has resuhcd m wholly unwnmoted elainu being todged again* oonsulunt* To help prevent this pn*tem

T
exculpatory clawe* dejigned lo inutar die consultant1! liabihnei to other pamefc, rather, they are definitive clauwa dial identify when? dx
comuluni'h rrvponubilitieh begin and end I heir me helna all pjrtiefc involved rrcognne ihev individual n»ponsibiliiieh and uke
appropiuiraciMHi Some of these defiojiive clause* an likely lo appear in >varnpori,imd>ouareencouragcdioreadrhemcbMclv Your
conultani will be pleaied to give full and fluik answen lo your quesuom

1 be preceding paragraph* are bt<ed on mfonnaiion provided by ihe
ASFE/A«ociaiion of Engiaccnng rtrm Practicing m ihe GeohCNncea. Silver Spring Maryland
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Ill SHANNONS WILSON. INC
'«P ocoTecHNiCAL AND ENVIRONMENTAL CONSULTANTS

September 21,2007

Mr Mate Bader, Chwf Engineer
Rail America Operations West
One Harbor Center Dnve, Suite 340
SmsunCrty.CA 94585

RE: TUNNEL CONDITION ASSESSMENT FOR COOS BAY SUBDIVISION,
OREGON

Dear Mr Bader

As discussed in recent phone convenaoons, this letter u to provide you with our
concema regarding the curort conditions and potential for rock falls, aid tnnber rib

fadnres in the nine tunnels on the Coos Bay Subdivuoon of the Central Oregon and
Paafio Railroad

As stated and described m detail m our tunnel inventory report dated July 2007. we

identified and classified numerous sections in the tunnels, tbat are mvanouaatatea of
deterioration and, m our opinion, nsqmre immediate rehabihlato work (within BDC

months) m order to reduce the currently high risk of lock falls and tmiberoollapsei to

more acceptable levels Someoftbeareas^paiticiilarlymTuniiel ISandTiomellS,

were identified and discussed with you as early as November 2006, when emergency

repain were initiated in Tunnel IS We alao identified numerona other areas in the

tunnels tbat need repairs, but based on our field investigations did not appear to be m as
great g rink of faihira, and therefore were nnt elaMified M hetng m neej ^Tfnrn^j^

repair, although we did consider that they should be repaired within the neat year or so.

400 NORTH 34TH STREET SUITE 100
PO BOX 300308
SEATTLE. WASHINGTON 88103
2086328020 FAX208BOB6777 .. , *«,. m.TDD taooaafreaaa 21-1-20713-001
mm ihunomHlaan com



Mr. M^cBad*. Chief Bngme* SHANNON 6 WILSON. NC
Rail America Operations West
September 21,2007
Page 2

Smce November 2006, several rock falls and fluted timber sets were observed m tunnels
in the Coos Bay Subdivision;

- Several partially collapsed timber ads were observed m Tunnel 15 during
emergency repiin from November 2006 to January 2007

- Six thnber posts m the west sidewaU of Tu^
posts rested on deteriorated wooden foot blocks

- Seven! rock falls occurred in Tunnel 19 between May and Jury 2007. Rock ftUs
occurred in areas of spatted shotcrete and exposed bedrock

. Faitare of a timber set occunvdm Tonne! 15m June 2006 The amber set was
highly deteriorated.

In onr opinion, the repairs •Tff?minrn'W tar tonne] sections that were classified as Repair
Level I and 2 in our Jury 2007 report, are necessary to continue relatively safe tram
passage. Recent rock fall events in Tunnel 19 reo^nre immediate attention as wen Hie
risk of future rock falls and faring amber sets is bghimtetteanxett condition of the
tunnels However, the increased seepage rate m some areas of the tunnels that normally

fh« rainy MMMI will ennfnhnta hi an nvMaMnl rJcfr nf htrfoKilify aaH nlno

spphcatxon of remedial shotcreta in these tftffpagB areas impossible and
hazardous. Consequently, it may not be safe for much of the repair work to be undenakeo
until 010 drier months of next sprng and summer

We appreciate the opportunity to woric with you aiid look feiwaid to answering any
questions you have about the information hi this report

Sincerely,

WILSON, INC

Robert A Robinson
Senior Vice President
Director of Underground Services

21-1-20713-001
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HEADLINE. Rail Right-of-Way Valuation

BYLINE Miltenberger, Frederick D.

BODY.

Railroad companies continually abandon unprofitable lines This article
presents three valuation scenarios for nghts-of-way, including net liquidation
value for formal abandonment purposes, post-abandonment market value analysis,
and the possibility of corridor enhancement While not every corridor is a
candidate for non-rail comdor use, an alternative use may enhance a rail
corridor's value. Such factors as timing and location are examined, and the
results of several previous studies on rail comdor values are considered in
this article.

Several thousand miles of rail right-of-way have been abandoned in the United
States over the last 20 years. In a number of cases they have simply been
disassembled and sold on a piecemeal basis. When a alternative comdor use is
found, however, a nght-of-way may well sell at more man at-the-fence (ATF)
value.

During the 1970s the concept of net liquidation value, which included the
premise that the highest and best use of rail nght-of-way was for non-rail
purposes, dominated the valuation of rail nght-of-way. Many Eastern railroad
companies were then in bankruptcy To preserve a semblance of rail service, the
United States Congress enacted the Regional Rail Reorganization Act of 1973 and
the Railroad Revitalizanon and Regulatory Reform Act of 1976. In addition, the
Consolidated Rail Corporation and Amtrak were created The nghts-of-way of many
bankrupt roads were conveyed to these new corporations using legislatively and
administratively defined concepts rather than market value concepts.(1)

In the current market appraisers may be asked to value rail nghts-of-way
because of abandonment, to facilitate the sale of individual parcels subsequent
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to abandonment, and for alternative corridor use.

ABANDONMENT APPRAISALS

National earners currently analyze routes to determine their profitability
When a particular route is unprofitable and is likely to remain so, service is
often discontinued In some instances, the tracks may be leased to a regional
earner who is in a position to operate more profitably than the national
camer.(2) In other cases, a national earner may decide to abandon the line.
Because it is the public policy of the United States to maintain rail service
when possible, abandonment is not a unilateral decision of the earner Any
abandonment proceeding must be filed with the Interstate Commerce Commission
(ICC).

Users of rail service and the public in general have the right to oppose an
abandonment If, however, the ICC determines that an abandonment is appropriate,
the earner involved must first offer the nght-of-way to other railroads

The ICC has established guidelines for valuing a nght-of-way in an
abandonment proceeding. When an abandonment is contemplated, the appraiser must
follow ICC guidelines. Those guidelines were first delineated as a result of the
Chicago and Northwestern Transportation Company abandonment between Ringwood,
Illinois, and Geneva, Wisconsin The ICC decision indicated that the concept of
net liquidation value should Include portions of right-of-way owned in fee only
and that other rights in land were not to be valued, which is the general rule
In respect to easements and other lesser interests, state law 15 followed. This
policy further requires an appraiser to consider the disposition of a number of
small land parcels, the cost of marketing those parcels, and the preparation of
documents of conveyance as well as the time involved in marketing (3)

In his article, "Rail Comdor Sales," Clifford A Zoll discusses the
Staggers Rail Act of 1980 and the decision of the ICC in the Chicago and
Northwestern Transportation Company Abandonment. According to Zoll, "The
Staggers Act has brought a entirely new dimension to the appraiser's approach to
the valuation of rail corridors. Because of the flexibility of the Act, may
railroads now request the appraiser to estimate first the net liquidation value
as interpreted by .the ICC in C & NW GLA hearing and then provide either an ATF
value estimate or a going-concern value estimate."^) The ICC definition of
value for abandonment purposes is as follows.

The net liquidation value, for their highest and best non-rail use purposes,
of the rail properties on the line to be subsidized which are used and required
for performance of the services requested by the arson offering the subsidy.
This value shall be determined by computing the current appraised market value
of such properties for other than rail transportation purposes, less all costs
of dismantling and disposition of improvements necessary to make the remaining
properties available for their highest and best use and complying with
applicable zoning, land use, and environmental regulations.

In an abandonment appraisal, a appraiser normally estimates the ATF value of
land adjacent to me right-of-way. The characteristics of adjacent land are
likely to be at least somewhat different than the characteristics of the
nght-of-way-particularly in terms of topography, shape, and soil
characteristics. Typical purchasers may therefore assign the nght-of-way a
different value than that of surrounding lands When possible, an appraiser
should research case studies on past nght-of-way sales to determine the
difference, if any, between the ATF values assigned by the marketplace and the
values of actual nghts-of-way

In the experience of the author, typical buyers are willing to pay between
40% and 60% of ATF values for agricultural lands m the Midwest. On a
parcel-by-parcel basis, considerable variation occurs The 40% to 60% range
represents a typical reaction to nght-of-way offerings The difference is less
a result of size and shape than of the fact that a typical buyer must bear the
cost of clearing a nght-of-way to merge it into a farming operation To some
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extent, a typical buyer also considers die fact that because some ballast will
remain in the cleared right-of-way, the productivity of a nght-of-way is
somewhat less than that of adjoining lands—particularly in dry years. Further,
a typical buyer places a nght-of-way under a heavy program of fertilization for
the First two years to four years to bring the former nght-of-way to reasonable
productivity levels

The reaction of buyers to urban land may be different In many instances,
urban nght-of-way is at grade or nearly at grade with surrounding lands, and
little, if any, clearing is required. In such cases a buyer may be willing to
pay ATF value for that land. Unlike in agricultural areas, productivity is not a
consideration in urban settings

Often railroads own land outside of an operating nght-of-way. Such parcels
as former station sites as well as excess land acquired for nonoperating use are
typically excluded from an abandonment appraisal. It therefore is necessary to
appropriately classify operating and nonoperating lands.

In most instances, case studies can serve as a basis for discounting ATF
values The costs associated with a sale of a number of small parcels must then
be considered These costs include brokerage fees and legal fees. It appears
reasonable, for example, to apply prevailing brokerage fees in the area as a
sales expense, and to provide for deed preparation and other legal expenses

The last step in an abandonment valuation is to consider the issue of a
holding penod. Some nght-of-way parcels may be attractive to adjoining
property owners and will thus sell quickly In other cases, the parcels may be
less attractive or the adjoining property owners may not have the financial
strength to acquire them. Such parcels may tie longer to sell. With the help of
an aggressive marketing effort, a typical disposal penod for a stretch of rail
nght-of-way is from one year to three years. However, a typical holding penod
is more difficult to define. The author has thus arbitrarily assigned an average
holding penod of approximately 1 5 years and further discounted the value of
the nght-of-way by a present worth factor that reflects the risk associated
with investments in land

While the ICC definition of value for abandonment purposes raises the issues
of the cost of dismantling as well as the disposition of improvements, these
aspects have not been factors in the author's past assignments. Typically, the
salvage value of rail, ties, and other track materials greatly exceeds the cost
of then* dismantling. When a property is not conveyed to another railroad
company, the rail and other track matenals are usually salvaged. Depending on
the status of the metals market, this can be extremely profitable to a railroad
company

POST-ABANDONMENT APPRAISALS

Occasionally, an appraiser may be asked to value specific land parcels that
have previously been abandoned. In such cases, ICC guidelines do not apply.
While it is appropriate to consider whether the market reacts differently to
nght-of-way than it does to ATF property, the consideration of sale expense and
legal fees required under ICC regulations is not necessary The discount for a
holding penod may be applicable, depending on the nature of the specific parcel
to be appraised.

In an abandonment appraisal, an appraiser may analyze several hundred
parcels In a post-abandonment appraisal, however, an appraiser typically
examines one parcel In the case of a single parcel, the motivations of typical
buyers are both easier to consider and more significant In some instances,
those motivations might cause a buyer to be willing to pay more than ATF values
For example, a nght-of-way that cut diagonally across several fanning parcels
sold to surrounding property owners for more than ATF value. Their motivation
was to join their farms into a single unit and to eliminate pomt rows, thus
increasing the efficiency of overall farming operations.
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In another instance, a right-of-way in an industrial area also sold for more
than ATF value The purchaser, an adjoining land owner, was able to
significantly increase the security of his industrial facility by acquiring the
nght-of-way and fencing it. In older areas, buildings commonly encroach on rail
nght-of-way. After abandonment, a premium may be attached to those parcels on
which an encroachment exists.

Post-abandonment appraisals are market value appraisals; therefore,
prevailing appraisal theory and practice are followed. This is not the case in
an abandonment appraisal because of the use of net liquidation value concepts,
even though die process begins with the market value of ATF parcels.

CORRIDOR ENHANCEMENT

An early reference to the possibility of enhanced value for rail corridors
appears in George R. Beetle's "Railway Right-of-Way Use and Economic Value," in
which he notes mat, "Proposals to abandon railroad branch lines are numerous
today If those proposals are implemented, many miles of assembled nght-of-way
may be lost. The difficulties encountered and the costs incurred by many in
recent years attempting to assemble new nght-of-way confirm the fact that
assembled right-of-way represents a resource for society mat should not be
discarded lightly Railroad right-of-way now perceived as uneconomic may have
valuable future uses for highways, utility lines, pipelines, and even
special-purpose railroads that may become necessary if energy resources continue
to be depleted.(6)

Further, John P Dolman and Charles F Seymour list 22 alternative comdor
uses in their article, "Valuation of Transportation Communication Corridors,"
observing that, "A long narrow strip of land has value because of its ability to
connect two points with resulting benefit. If there is economic advantage to
connecting these points with a long narrow strip of land, it becomes a
transportation/communications corridor, which, in truth, enjoys special value
characteristics.^) Dolman and Seymour further note that "The best evidence of
real estate value usually is the price obtained for similar properties in the
marketplace.

The two sources of data to development enhancement factors are acquisition
cost of a substitute comdor and sales of other existing corridors. "(8)

In "Rail Comdor Sales," Zoll examined 82 nght-of-way sales between 1975
and 1983 Of those transactions, 72 involved abandoned corridors, 46.34% were
purchased for continued transportation use, 14 64% were for return to
agricultural use, and 13 41% were for transmission line use

One of the main objectives of this analysis is to determine the relationship
of an appraiser's at the fence (ATF) estimated unit value to the sale unit price
to determine what effect, if any, continuity has on sale prices. In 41
transactions the independent appraiser's per acre unit value and per acre ATF
unit value were furnished In these 41 cases, the range in ATF unit value to
sales price was 0.18 to 3.73 The median ratio was 1 0000. Twenty sales had
ratios below 1.0000, 21 sales had ratios of 1.0000 or above, and the ratios
above 1 00 ranged from 1.05 to 3.73.

Two of the sales whose ATF/sale price ratios were below 1 (0 96 and 0 873)
included in the total sale price a very substantial amount of non-real estate
"Engineering" succeeded in getting a major portion of the price allocated to
non-real estate either to avoid showing a loss or to minimize loss for that
department The amount remaining was allocated to real estate and was not
representative of the comdor price This may be e case with other sales with
ratios below 1 00, because in many sales only a small portion of the price was
allocated to real estate. In most sales with ratios above 1, however, the full
sale pnce applied to real estate and none to non-real estate (9)

In respect to rail corridors, Zoll concludes that, "When a need for a
comdor exists, a reasonable ATF price ratio will vary from 1.10 to 2 00
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depending upon the extent of the need and the cost of substitution The upper
range of this ratio may be higher in special urban situations.(lO)

In a working paper, David Hams equates the value of rail corridors to the
cost of acquiring electrical transmission line easements in Mississippi and
Tennessee. His analysis of the acquisition of some 241 parcels reveals that of
total costs, the land costs were approximately 55% and acquisition costs were
45%.(11) Clearly, ATF values are not the only component to consider when a
corridor is prepared for use

Harris further notes that the Tennessee Department of Transportation
estimates its administrative costs at S 2,500 per parcel and that, if
condemnation is involved, those costs are 33% of the fee simple value.(12) In
the case of the Virginia Department of Transportation, administrative costs were
estimated at S 1,500 per parcel, and condemnation costs at approximately 30% of
fee simple value.

Harris's study shows that significant differences exist between the
acquisition of an electrical transmission line and a rail corridor. He suggests
such adjustments as changing from easement to fee simple, accounting for more
significant damages to the residue, and considering administrative costs, and
concludes that the corridor enhancement factor may be as much as 2.52 tunes
greater than ATF value. This estimate is within the range of enhancement factors
found in the Zoll study previously discussed. Both the Zoll and Hams studies
support the general conclusion reached by Dolman and Seymour that, when economic
benefit is derived, corridor enhancement value exists. In addition, the
acquisition cost of an existing corridor clearly may be less than the cost of
establishing a new corridor, and an existing corridor also may be acquired more
quickly. Both, however, are economically beneficial to a potential user of the
corridor.

In 1985 a railroad acquired 28.63 acres in northeastern Indiana The purpose
of the acquisition was to establish a new rail corridor to serve an industrial
plant. The acquired land area was in a largely agricultural neighborhood The
acquisition cost was S 13,338 per acre, which was substantially higher than
prevailing agricultural values This transaction demonstrates the relatively
high cost of acquiring new corridors.

The author has examined several transactions in which a premium has been paid
for a corridor For example, in 1989 Perm Central Corporation sold 21 85 miles
of right-of-way averaging 100 feet in width to a pipeline company in east
central Indiana. The purchase price was equivalent to 5 1,159 per acre. ATF
values were S 500 per acre to S 700 per acre. Assuming an average ATF value of S
600 per acre, this sale produced an enhancement factor over ATF values of 1 93.
In another instance, in 1986 a railroad sold 24.2 acres in a 4 14-mile strip to
a power company. The property, located in northeastern Indiana, was purchased at
approximately S 2,479 per acre At the time, the prevailing agricultural values
were from S 600 per acre to $ 700 per acre. Assuming an average ATT value of $
650 per acre, this corridor enhancement premium was 3.8 times ATF values.
Another case occurred in 1981, when Perm Central Corporation sold 16.7 miles of
nght-of-way in Ohio to a utility company for S 3,125 per acre. Land values in
the area ranged from S 1,250 per acre to S 2,439 per acre. Again, there is
evidence of enhanced comdor value. Finally, in 1984, a railroad sold 155
miles in central Illinois to a utility company for S 2,794 per acre for the
187 88 acres When contrasted with their sale m the following year of 20 miles
for non-comdor use at 5 536 26 per acre, the corridor sold for approximately
5.29 times the disassembly or speculative purchase price in the same locale

CONCLUSION

The relevant rail nght-of-way literature reveals that both at the time of
rail reorganization in the 1970s and under current ICC regulation, rail
nght-of-way has been valued differently depending on whether for legal or
administrative purposes. Such approaches do not conform with normal market value
definitions.
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Further, those familiar with the valuation process clearly perceive that
corridor values may be greater than ATP values. The independent studies of both
Hams and Zoll, respectively, suggest that viable corridors have a value higher
than ATF value The Zoll study is particularly relevant because it is based on
the analysis of actual rail corridor transactions. The author's investigation of
rail corridor transactions suggests that enhancement of comdor values does
occur That enhancement generally is within the range of 1 10 to 3 73 found in
the Zoll study

In the case of rail comdor enhancement, several unresolved issues remain.
The fact that a number of rail corridors have been disassembled and sold
piecemeal implies that not every comdor is a candidate for non-rail comdor
use Little research has been undertaken to identify which attributes make a
continuation of a comdor viable.

Another issue is timing Some comdor sales examined by the author in which
a premium was paid occurred considerably later than the abandonment. Thus, even
if a particular stnp of rail right-of-way has attributes that make it a viable
comdor for non-rail use, there is no assurance that the non-rail use will
emerge quickly In some instances, holding cost and opportunity cost could
conceivably offset the enhanced value finally received.

1. For a general discussion of net liquidation value, administrative and
legal matters, see Edward B Atherton, The 120,000-Mile Valuation Problem, The
Appraisal Journal (July 1978): 340.

2. More regional earners are in existence than is commonly thought. The
Official Railway Guide, (New York: International Thompson Transport Press
Sept -Oct 1989)for example, lists over 20 regional earners operating in
Indiana. These carriers operate from as few as 1 mile or 3 miles of tracks to
150 miles or more of tracks See pages C98-C103.

3. Interstate Commerce Commission AB-1 (Sub-No. 70F). Chicago and
Northwestern Transportation Company-Abandonment Between Ruigwood. Illinois, and
Geneva, Wisconsin. 1981.

4. Clifford A. Zoll, Rail Comdor Sales." The Appraisal Journal (July 1985):
381.

5 ICC Regulation 49 C.F.R. sec 1152 3 (c).

6. George A Beetle, Railway Right-of-Way Use and Economic value," The
Appraisal Journal (October 1977): 518.

7. John P. Dolman and Charles F Seymour, "Valuation of
Transportation/Communication Corridors. The Appraisal Journal (October 1978)-
515.

8. Ibid., 519.

9. Zoll, 384.
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11 David Hams, unpublished working paper 1989
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subdivided to achieve a higher and better use is commonly sold in bulk at a
price less than the sum of the retail prices of its components The lower unit
price for the bulk sale reflects market allowances for risk, time, management,
development and related costs, sales costs, profit, and other considerations
associated with dividing and marketing the land.

Excess Land and Surplus Land

A given land use has an optimum parcel size, configurations, and land-to-
buildmg ratio Any extra or remaining land not needed to support the specific
use may have a different value than the land area needed to support the
improvement. The portion of property that represents an optimal site for the
existing improvements will reflect a typical land-to-building ratio. Land area
needed to support the existing or ideal improvement can be identified and
quantified by the appraiser. Any remaining site area is either excess land or
surplus land

Excess land, in regard to an improved site, is land that is not needed to serve
or support the existing improvement. In regard to a vacant site or a site consid-
ered as though vacant, excess land is not needed to accommodate the site's
primary highest and best use. Such land may have its own highest and best use or
may allow for future expansion of the existing or anticipated improvement. If the
excess land is marketable or has value for a future use, its market value as vacant
Luid is added to the estimated value of the economic entity.

Surplus land is not needed to support the existing improvement and
typically cannot be separated from the property and sold off. Surplus land does

not have an independent highest and best
use and may contribute a minimal value.

As an example, consider a residential
property comprising a single-family home
and two standard-size lots in a fully
developed subdivision. If the house was
situated within the boundaries of a single
lot and the normal land area for properties
in the neighborhood is a single lot, then
the second, vacant lot would most likely
be considered excess land, which could be
separated from the lot of the existing
structure for future development to that
parcel's highest and best use. If land values
in the neighborhood is SI 00 per square
foot, then the excess land in this situation
would probably add the full SI.00 per
square foot to the value of the subject
property (i.e., the house and the two lots).
If the typical land area for properties m
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the neighborhood were a double lot, regardless of budding placement, then
the same property would have neither excess land nor surplus land.

Now consider an industrial park where land-to-budding ratios for ware-
house properties range from 2.8-to-l to 3.5-to-l and land value is $2.00 per
square foot The subject property is a 20,000-sq.-ft. warehouse on a 100,000-
sq -ft site, which results in a land-to-budding ratio of 5-to-l, well above the
market area norm. If the additional land not needed to support the highest and
best use of the existing property were in the back portion of the site, lacking
access to the street, that land would probably be considered surplus land
because it could not be separated from the site and does not have an indepen-
dent highest and best use. In this situation, the surplus land would probably still
contribute positively to the value of the subject property (because the existing
improvements could stdl be expanded onto the surplus land), but it would also
most likely be worth much less than the 12.00 per square foot price com-
manded by vacant land elsewhere in the industrial park. If an adjacent property
owner could expand onto the unused portion of the site of the subject property,
that land could then be considered excess land because it could be separated
from the existing property and used by the other property owner In this case,
the value of the excess land could be comparable to that of vacant land else-
where in the industrial park or it may even command a premium if the owner
of the adjacent property needs the land to complete an assemblage.

Topography

Topographical studies provide information about land's contour, grading,
natural drainage, sod conditions, view, and general physical usefulness. Sites
may differ in value due to these physical characteristics Steep slopes often
impede building construction. Natural drainage can be advantageous or, if a
site is downstream from other properties or is a natural drainage basin for the
area, it may have severely limited use. Adequate drainage systems can offset
the topographic and drainage problems that would otherwise inhibit the
development of such a site Upland land area or land with good drainage can
typically support more intensive uses.

In describing topography, an appraiser
must employ me terminology used in the
area. What is described as a steep hill in one
part of the country may be considered a
moderate slope in another In some in-
stances, descriptions of a property's topogra-
phy may be taken from published sources
such as topographic maps (see Figure 9.1).

Geodetic Survey Program

Topographic maps prepared under the direction of the U S Geological
Survey, which arc referred to as quadrangles or quads, provide information that
is useful in land descriptions. (See Figure 9.2 ) Babe lines, principal meridians,
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Rail Corridor Sales

by Clifford A. Zoll, MAI

A great many articles have been written on the valuation of transportation and
communication corridors. They have dealt with the nature of such corridors, their
uses, ownership, and the art of appraising them. Some articles have considered
the unique characteristics, special benefits, assemblage valuation, demand for ex-
isting corridors, and methodology resulting from the quite different concepts of
value compared with more conventional appraisal value estimates.1

This is not to say that the same basic methods of appraisal do not apply. In
corridor appraisals the appraiser must clearly identity the subject matter, ascer-
tain the purpose of the appraisal, fully state the assumptions, limitations, and con-
ditions, identity the highest and best use of the subject corridor, and determine
the date of the valuation. The purpose of this article is to present an analysis of
actual sales in an effort to set forth factual data that may be useful in appraising
and marketing rail corridors.

1. See for example John P. Dolman and Charles F. Seymour, "Valuation of Transportation/Communication
Corridors,11 The Appraisal Journal (October 1978). 509-322.

Clifford A. Zoll, MAI. » president of Clifford A. Zoll. Blackmore and Associates of Chicago, a full service
commercial and industrial real estate firm. Mr. Zoll has been engaged In numerous aspects of the real estate
business such M mortgage financing and trust (bank) real estate asset management, and as an appraiser and real
estate counselor.
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The appraisal of railroad corridors almost always involves land only. The ap-
praisals do not include rail, ballast, ties, tie plates, turnouts, signal systems, or
rolling stock. Occasionally they may include a building that was a passenger sta-
tion, a freight house, or a round house. The subject land is usually a long strip
100 feet in width, with larger widths where there have been stations, side tracks,
assembly yards, or service buildings. The corridors were usually assembled by
acquiring parts of larger ownerships, and may have been obtained by warranty
deed, quitclaim deed, railroad deed for use, condemnation; easement, map filing,
adverse possession, or ordinance.

One railroad vice president for real estate said the condition of title of a specific
line has a significant bearing on negotiations that lead to an agreed upon sales
price. The selling railroad would tell a prospective purchaser, who planned to con*
tinue using the line for rail purposes, that title is sufficient for the buyer's intended
use. Therefore the price should reflect an assemblage value. The purchaser would
argue that alternative purchasers such as adjoining owners would probably pay
less than net liquidation value or at the fence value. Net liquidation value is the
estimated aggregate price, discounted for time required for sale, that adjoining
owners pay for the tracts of land to which the selling railroad has good title. Ax
the fence value (ATF) is the estimated sale price based on the unit price of sales
of similar land adjoining the subject. Obviously this price is greater than net liqui-
dation (unit) price.

THE STAGGERS KAIL ACT OF 1980

This act (Public Law 96-448) provides that if a financially responsible entity files
an offer to purchase a line of a railroad seeking to abandon it, and while the re*
quest is pending before the Interstate Commerce Commission, the abandonment
certificate may be postponed for 30 days to permit the railroad and the prospec-
tive purchaser time to negotiate a mutually acceptable transaction.

If they fail to do so, either party may request the ICC to establish the selling
price. After the selling price is established the prospective purchaser may with-
draw the offer, while the railroad is required to sell at that price even though it
may view the price as unacceptably low. Either party may appeal the decision
of the ICC.

CHICAGO & NORTH WESTERN ABANDONMENT

One of the first cases under the provisions of the Staggers Rail Act involved
the abandonment of a line between Ring wood, Illinois, and Lake Geneva, Wis-
consin, owned by the Chicago & North Western Transportation Company
(C&NW).2 The prospective purchaser was the Geneva Lake Area Joint Transit
Commission (GLA). The C&NW asked $1,913,536 (land $753,100, track and
structures $1,160,436); GLA offered $985,000 (land $275,000, track and struc-

2. Inienute Commerce Ruling in Chicago & North Watorn Transportation Company Abandonment between
Ringwood, Illinois, and Lake Geneva, Wuconiin, ICC Docket 0AB-1 (Sub-No. TOP). July 22, 1981.

380 The Appraisal Journal, July 1985
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tures $710,000). The C&NW based its valuation on the appraisal value of the land
as an assembled transportation corridor plus net salvage value of track and other
materials. Statute 49 USC 1905 (f)0)(C) provides simply that "in no case shall
the commission set a price below the fair market value of the line."

The commission then discussed the valuation standard and noted Section 401
of the Staggers Act provides that the purchase price cannot be set at less than the
net liquidation value or the going-concern value. This provision of the act gives
rise to a flexible interpretation for going-concern value that probably includes as-
semblage or continuity value and would be greater than net liquidation value as
previously defined. Since abandonment had been requested, only the net liquida-
tion value was considered.

The railroad's appraiser was directed to assume that 1) title was transferrable,
2) title was good and salable for rail purposes, and 3) the highest and best use
was a rail transportation corridor because the prospective purchaser intended to
use the entire corridor for transportation purposes. The appraiser defined fair market
value as acquisition cost for rail purposes and established anATFvalue, plus 20%
for assemblage for the entire corridor of 208.297 acres.

The GLA appraiser valued only those tracts of land that had been conveyed
to the railroad by warranty or quitclaim deed, a total of 94.0209 acres. The acre-
age was valued at its net liquidation value if sold to adjoining landowners and dis-
counted for selling time and selling costs. No assemblage value was included. The
ICC determined that a deed be issued for the entire right-of-way, the purchase
price to be

Net land valuation S 275,000
Net improvements 728,321

Purchase price $1,003,321

This contrasted with the C&NW request for $1,913,321.
C&NW appealed but was denied further consideration. GLA was unable to

fund the purchase and close within the specified time, including extensions. C&NW
then filed with the ICC a claim for damages in the amount of $21,000, requesting
the ICC to order GLA to pay this sum to C&NW. This request was granted and
an order to pay issued.

The Staggers Act has brought an entirely new dimension to the appraiser's
approach to the valuation of rail corridors. Because of the flexibility of the act,
many railroads now request the appraiser to estimate first the net liquidation value
as interpreted by the ICC in the C&NW-GLA hearing and then provide either
an ATF value estimate or a going-concern value estimate.

BOSTON & MAIN CORPORATION AND MASSACHUSETTS BAY TRANSPORTATION AUTHORITY

This case presents another view. It was an arbitration proceeding before Richard
J. Schoenfeld, Jr., who determined that the highest and best use for a piece of
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land was as a transportation corridor,3 Schocnfeld concluded that the most ap-
propriate definition of fair market value appeared in Olson v. United States.

Just compensation includes all elements of value that inhere in the property, but it
does not exceed the market value fairly determined. The sum required to be paid
the owner does not depend upon the uses to which he has devoted his land but it
is to be arrived at upon just consideration of all the uses for which It is suitable.
The highest and most profitable use for which the property is adaptable and needed
or likely to be needed in the reasonably near future is to be considered, not neces-
sarily as a measure of value, but to the full extent that the prospect of demand for
such use affects the market value.4

The arbitrator noted the land had. been acquired by condemnation and would re-
vert in the event the land was not used for the purpose for which it was taken
and that it was an easement in perpetuity. Schoenfeld then discussed the theory
of special enhancement (assemblage) and concluded that a factor of two was ap-
plicable. Finally, he considered the per mile costs of comparable right-of-way
transactions.

A recent ruling of the U.S. Court of Appeals for the Seventh Circuit confirmed
the decision of the ICC chat the context of fair market value means net liquidation
value for nonrail use, even though the prospective purchaser intends to use the line
for a transit system.3

Thus the appraiser is confronted with a problem. Should the appraisal contain
two values? One would be with assemblage employing the principle of substitu-
tion, the other of net liquidation value as interpreted by the ICC and the court of
appeals from the Staggers Rail Act.

LOCATION AND TIME

Data on 82 right-of-way sales has been obtained in 22 states and for a recent period
of time. This is shown in the tables on the following pages. There is a concentra-
tion by number of sales, 58.5%, in Minnesota, Illinois, Iowa, Washington, and
Wisconsin. If the major urban land sales indicated in the notes are eliminated from
consideration, then the mean acreage sales price was $1,818 per acre and is reasonably
representative of the majority of sales.

However, two major sales are included. One involved 13,755 acres of a right-
of-way from Minnesota to Montana at an average price of $807 per acre. The other
was 6,775 acres from Washington to Wisconsin at an average price of $1,374 per
acre. Both sales included some, but little, acreage in urban areas through which
the corridors passed. In terms of time 81.7 % of the sales occurred from 1979 through
1982. The number of transactions was probably restricted by high inflation, rising
interest rates, and a slowing economy. However, these sales were an indication of
the market at that time.

3. Arbitration proceeding! before Richard J. Schoenfeld, Jr.. Boiton A Main Corporation and Mamachucetu
Bay Truuportation Authority, August 30, 1971.

4. Olson v. Unittd Statti. 292 U.S. 246.
5. US 7th Circuit Court of Appeal* 81-2195.

382 The Appraisal Journal, July 1985
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TABLE 1

Location

Florida 1" North Tier of Western States 2
Delaware 1 Nebraska 2
Idaho 1 New Jersey 2*
Illinois 9 New York 4
Indiana 1' Ohio 4
Iowa 9C Oklahoma * 1
Maine 2 Pennsylvania 2b

Maryland 2 Rhode Island 1
Massachusetts 2 South Dakota 3
Michigan 2 Washington 91

Minnesota 16 Wisconsin 6

a. Indlcatee a sal* in B city or town at a rate In axceu of (10,000 to $15,000 per acre.
b. Indudea one sate In the ctty at a raiv of mom than $100,000 par acre.
c. Invotvaa five aalaa In towns or dttoa ranging from 116,000 to 991,000 per acre.

TABLE 2

Time (Yearly Corridor Sales)

1975
1977
1978
1979
1980
1981
1982
1983
Total

1
5
8
12
18
26
11

,..1
82

SELLERS AND BUYERS

Of the 82 sales, 72 were abandoned corridors—though some of the corridors
contained usable rails in place at the time of sale—eight were operating lines, and
two were the sale of an aerial easement only. The railroad land sold was to be
used as shown in table 3.

Among buyers there was a strong concentration in political bodies, either for
immediate use or land bank purposes (see table 4).
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TABLE 3

Buyers' Indicated flail Corridor Land Use

Number Percent of totai_
Continued transportation 36 46.34
Return to agricultural use 12 14.64
For transmission corridors 11 13.41
Miscellaneous uses 9 10.96
Recreation 5 6.10
Highways 5 6.10
Right-of-way bank 2 2.43

Total 82 100.00

TABLE 4

Buyers of Rail Corridors

Number Percent of total
States, counties, municipal bodies or agencies 29 35.37
Other railroads 17 20.73
Adjoining owners 15 16.29
Industries 11 13.41
Utilities JO 12.20

Total 62 100.00

SUBJECT PROPERTY

The nature and characteristics of the sale properties is shown in table 5. Since
the data furnished by the cooperating railroads were not complete in all respects,
the figures in parentheses indicate the number of sales involved in each of the
statistics.

SALE PRICE

The sale price allocated to the real estate of $128,159,250 ranged in unit price
per acre from $128 for a sale of 78 acres in rural South Dakota, to $206,650 for
a corridor acquired for a rapid transit line in a major city in Florida. There were
11 sales of urban land at unit prices in excess of $10,000 per acre, involving 425.085
acres for a total price of $43,202t764 or an average of $101,633 per acre. The
remaining 46,743.602 acres brought an average of $1,818 per acre.

CONTINUITY FACTOR

One of the main objectives of this analysis is to determine the relationship of an
appraiser's at the fence (ATF) estimated unit value to the sale unit price to

384 The Appraisal Journal, July
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TABLE 5

Characteristics of Rail Corridors Sold

Total acres In all corridors 47,209 (81)
Total corridor acres sold 47168 (81J
Noncorrfdor acres Included In sales 63 { 7)
Miles of corridor sold 2,970 (B2}»
Total sale price 8187,727,517 (82)»
Portion of sale price allocated to real estate $128,195,250 (81)
Terms of sale all cash (81)

Width of corridors

100'
100'-200'
200'
80'-100'

160'-300'
100'-160'
100'-430'
100'-210'
20 '-200'
20'-120'
50'

54
4
2
2
1
1
1
1
1
1
1

a. Includes one tale of 59 miles for which no acreage was provided and thus wu not included in acreage figurei.
b. IndudM one eale for $2,960,000 for which no acreage la given.

determine what effect, if any, continuity has on sale prices. In 41 transactions
the independent appraiser's per acre unit value and per acre ATFunit value were
furnished. In these 41 cases

The range in ATF unit value to sales price was 0.18 to 3.73
The median ratio was 1.0000
20 sales had ratios below 1.0000
21 sales had ratios of 1.0000 or above
The ratios above 1.00 ranged from 1.03 to 3.73

Two of the sales whose ATF/ssdc price ratios were below 1 (0.96 and 0.873)
included in the total sale price a very substantial amount of nonreal estate. "En-
gineering" succeeded in getting a major portion of the price allocated to nonreal
estate either to avoid showing a loss or to minimize loss for that department. The
amount remaining was allocated to real estate and was not representative of the
corridor price. This may be the case with other sales with ratios below 1.00, be-
cause in many sales only a small portion of the price was allocated to real estate.
In most sales with ratios above 1, however, the full sale price applied to real estate
and none to nonreal estate.
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HIGHEST AND BEST USE

It Is incumbent on the appraiser to determine the highest and best use of the sub-
ject corridor. Continued rail use may or may not be one of the potential uses as
a corridor. There are many others including, but not limited to, highways, trans-
mission of electricity, gas lines, oil pipe lines, coal slurry lines, fiber optic cables,
telephone wire lines, and recreational paths.

If no demand for use requiring continuity exists, then the most logical use is
tied in with that of the adjoining property, but such use might bring only liquida-
tion prices.

PROCEDURES IN APPRAISING RAIL CORRIDORS

The railroad should supply the appraiser with engineering valuation maps that show
each parcel as acquired, and its area. The corridor Involved should be outlined,
say, in red, and each parcel to which the railroad has good title shown in another
color. Presumably the remaining parcels are easements acquired by condemnation,
railroad deed, or adverse possession, and which are subject to reversion if no longer
used for rail purposes.

Next an appraiser should ascertain the nature of the assignment. For example,
an appraiser may be asked to estimate the market value of only the fee owned par-
cels with allowance for time and the administrative costs of liquidation. He or she
may also be asked to estimate the value of the entire right-of-way for use as a cor-
ridor. The work papers will include a tabulation of all parcels showing the acreage
of each, and distinguishing the fee owned parcels from those subject to revision.

The high-level car inspection will permit an appraiser to record on the valua-
tion maps the nature of the adjoining land use, terrain, hills, swampland, wood-
lands, urban uses, pastures, and croplands. A parcelization of the right-of-way can
now be made grouping subject parcels that are adjoined by similar land.

Sales that can be used for comparison and computation of ATFwut prices must
be obtained and analyzed. After ATF unit prices have been established for each
parcel, an estimate of their ATF values can be made.

Net liquidation value is less than ̂ 77 price. Thus an appraiser will determine
the ratio of net liquidation prices to ATP prices in other similar cases. These may
range from 30% to 7596 ofATFuwt prices, requiring a judgment by the appraiser
on the appropriate ratio applicable to the subject. Multiplying the ATF value esti-
mate by the appropriate ratio indicates a probable price that can be obtained. This
price must then be discounted to reflect the appraiser's judgment of the adminis-
trative costs and the time required for liquidation. There may also be parcels that
the appraiser believes will not be sold and must be abandoned.

In estimating "corridor value'* the appraiser multiplies the ATF value estimate
by the figure representing the appropriate enhancement factor. This factor is deter-
mined by comparing known corridor sale prices to their ATF value estimates and
using the factor most representative of similar corridors. There is no discount for
time or extensive administrative costs since a sale of the entire right-of-way is
projected within a reasonable time.

386 TJie Appraisal Journal, July J98S
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CONCLUSIONS

A review of the foregoing and its supporting data shows that the seller's motives
were primarily to liquidate unnecessary abandoned corridors at the best possible
price. Railroad operating departments have been willing to see excess railroad land
sold or otherwise used to the maximum only since 1950, though such land had
no apparent rail operation usefulness. The benefits of doing so are becoming more
and more apparent and there will probably be more marketing of rail corridor land
and more need for appraisals.

Government bodies will continue to be the largest number of purchasers, par-
ticularly given the present state of the economy.

Sale unit prices will continue to reflect potential use value, or the lack of it.
Unit prices will vary widely, depending on location, potential use, and possi-

ble cost of a substitute site.
When a need for a corridor exists, a reasonable ATFfpricc ratio will vary from

1.10 to 2.00 depending on the extent of the need and the cost of substitution. The
upper range of this ratio may be higher in special urban situations.

Where need for a corridor does not exist, the /4777price ratio will vary some-
what up or down from 0.50.

When abandonment is sought the upper limit of value will be set by the ICC
definition of market value which will be the net liquidation value of only those
parcels of the right-of-way to which the railroad has good title. This conclusion
could be substantially modified if some railroad successfully contests the ICC rul-
ing in the C&NW-GLA case.
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